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Agencies/Oversight Team Comments to Phase 2B Work Plan for 2011 Remedial
Action of OU 2-5 (2011 RAWP), dated February 2011, are presented below,
followed by the corresponding response in bold italic print,

General Comments

1. The Response Agencies are disappointed with the late submittal of this work plan (due
1/31/11 received 2/18/11). Extensive discussions during the past year's l.essons Learned
sessions indicated a shared desire for timely submittals of the design documents and work
plans.

LLC Response: Comment noted.

2. The draft “Phase 2B Work Plan for 2011 Remedial Action of Operable Units 2-5 dated
February 2011" (2011 RAWP) lacks the detail and summary information required by the
Response Agencies to properly evaluate the remedial action work for the 2011 construction
season. .

LLC Response: Comment nofed.

3. The proposed level of remedial action appears to not fully utilize the dewatering/water
treatment facility which would result in inefficient and ineffective operation. Production
apparently proposed for 2011 is a “step-backwards,” with no rationale provided. This is
especially true when compared to production demonstrated in 2009 and 2010. Revise the 2011
RAWR to reflect full production similar to or greater than 2010.

LLC Response: Response: The LLC is proposing the volumes it is because its Members
have sufficient cause for non-compliance with the 106 Order. First, the government's own
deeply fltawed volumetric analysis (Amendola 2001, produced pursuant to FOIA request
in January 2011) assigns ACPC and Combined Locks a volumetric share of no greater
than 30%, and the LLC has already removed more than 30% of the contaminated
sediments; second, a comprehensive analysis of PRP discharges shows that ACPC and
Combined Locks, together, could not have been responsible for more than 8 - 14% of the
PCBs in the river; and third, the ongoing remedy is not cost effective, in violation of
CERCLA, as the government's 2010 ESD makes clear. For these and other reasons, the
LLC's Members have sufficient cause no longer to comply with the 106 Order or, in
particular, the Agencies' desire for greater dredging volumes and increased pace.

We would be pleased to discuss with the A/OT any additional questions they may have.

4. The resubmitted document must replace all unclear scope and schedule statements with
clear and definitive statements similar to the detailed content and structure in the "Final Phase
2B Work Plan for 2010 Remedial Action of Operable Units 2-5 — Revision 2 dated January
2011." (2010 RAWP)

LLC Response: This comment is unclear as to the specific edits that the A/OT would like
made. Nonetheless, the document has been revised to provide more specificity on
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projected quantities and dates. We would be pleased to discuss with the A/OT any
additional questions they may have.

5. The specific comments do not address the following components of the proposed 2011
RAWP:

c. Appendix D - Technical Memorandum — Evaluation of Available Draft Impact to
Riparians and Riparian Notification — 2011 Dredging, Cap and Sand Cover Areas: This
document has not yet been submitted to the A/OT. Comments regarding Appendix D will
be released at a later date.

d. Appendix E - 2010/2011 QU4 In-Fill Sampling Plan: This document has not yet been
submitted to the A/OT. Comments regarding Appendix E will be released at a later date.

e. Appendix F - Underwater Cultural Resources Approach: This document has not yet
been submitted to the A/OT. Comments regarding Appendix F will be released at a later
date. - :

LLC Response: Appendix D will be submitted to the A/OT in April. Appendices E
and F have been submitted to the A/OT with this comment response. Appendix F,
previously-approved, was updated to reflect the current status of archaeological
assessnrents.

Specific Comments
6. Revise the 2011 RAWP to include, at a minimum, the following components:

a. Remediation of remaining areas in OU3 per agreed upon.“Z2” option as presented in
George Berken's email dated 10/29/2010 and agreed to in Jeff Lawson’s email dated
2/2/2011. Copies of those emails are attached to these comments. This work will include
the following estimated remedial action volume and areas:

i. Final dredge all RAL designated material in OU3 areas D100, D101, D102,
D103A, D103B, D104, D105A, D105B, b105C, D105D, D106A, D106B, D106C,
D107, D108, D109A, D109B, D110, D111 and D112 {D20B,). This is an
estimated 70,000 in-situ cy (this volume depends upon residual dredging
requirements after the first dredge event),
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ii. Final Cap all RAL designated material in OU3 areas CAG, CA9A, CA9B,
CA13A, CA13B, CA13C, CA13D, CA13E, CAB9, CA15, CA16A, CA16B, CA17,
CB2, CB3A, CB3B, and CBb5. This is an estimated 25 acres;

iii. Final remedy sand cover all RAL designated material in OU3 areas SC12,
SC13, SC14A, SC14B, SC18, SC19, SC20A, SC20B, SC20C, SC21A, SC21B,
SC22A, SC22B, SC22C, SCB3, SC24A, SC24B, SC24C, SC25A, SC258,
SC26A, SC26B, SC27, SC28A, SC28B, SC28C, SC31A, SC31B, and SC?Q

" This is an estimated 25 acres;

iv. Final residuai sand cover all RAL material in OU3 dredge areas. Residual
sand cover areas will be dependent upon verification sampling for the dredge
areas identified in 6.a.i. above. This is an estimated 30 acres; and

v. Design and remediate all ulilities per Agencies’ requirements. This could
include dredging, sand covering andfor capping. The volumes and areas
regarding utilities are notincluded in any of the ahove volumes and areas.

LLC Response: The 2011 RAWP has been revised to include specific quantities
for the RA planned in OU3. The planned dredge volume for the revised QU3
dredge areas is approximately 64,973 cubic yards, including the estimated
residual dredging volume of 7,834 cy. Approximately 25.7 acres of cap and 25.3
acres of primary sand cover will be placed in OU3, along with approximately 50.5
acres of residual sand cover in dredge areas. These quantities include
remediation to be performed in utility areas as indicated on the Engineered Plans
presented in Appendix B of the 2011 RAWP. This is expected to complete RA in
ous.

b. Remediation of OU4 (De Pere Dam to Transect 4027, near the State Highway 172
Bridge). This work will include the following estimated remedial action volumes and
areas:

i. Final dredge all TSCA designated material in OU4 areas D23 and D26A. This
is an estimated 30,000 in-situ cy;

-LLC Response: The LLC is currently assisting Waste Management in
seeking a risk-based approval to permit more cost-effective disposal of
TSCA-regulated sediments. The LLC anticipates that this approval will be
obtained during the 2011 construction season. TSCA dredging may take
place following that approval, completion of additional infill sampling, and
preparation of revised engineered drawings that reflect the additional infill
sampling results for these areas.

ii. Final dredge all RAL designated material in OU4 areas Phase 1, D23, D24,
D25, D25A, D25C, D26A, D268, D26C, D27A, D27B, D27C, D27D, D27E, D27F,
D28, D29, D30A, D61, and D91, This is an estimated 610,000 in-situ cy (this
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volume depends upon residual dredging requirements after the first dredge
event); and

Note: This.estimated volume (610,000 in-situ cy) depends upon the A/OT's
review for the 2011 RAWP design drawings in OU4. The 100% Design Report
estimated 1,036,775 in-situ cy to dredge in this reach of the river. The yardage
removed to date is estimated to be 415,081 in-situ cy. Per the drawings
submitted, the yardage estimated to be removed in 2011 is 455,130 in-situ cy.
This leaves an estimated 167,564 in-situ cy yards in the most recent draft of the
100% Design Report that had been identified that will be either Capped or
Remedy Sand Covered. This reduction of dredging in this reach of the river must
be justified to and approved by the Response Agencies.

jii. Final cap, remedy sand cover and residual sand cover is not necessarily
expected to be performed in 2011, however, these remedial actions must all be
completed in 2012.

LLC Response: The 2011 RAWP has been revised to include specific
quantities for the RA planned in OU4. Approximately 185,453 cy of
sediment will be dredged from dredge areas D23 and D24/D25A in OQU4. No
capping or sand cover placement will be performed in OU4 in 2011.

¢. Remediation of OU4 (North of Transect 4027). This work will include the following
estimated remedial action volume and areas:

i. Production Dredge to maintain processing plant efficiencies in D31, D32 and or
D35A. This is estimated to range from 50,000.t0 100,000 in-situ cy.’

LLC Response: The LLC does not plan to perform production dredging
north of the State Highway 172 Bridge in 2011 and, therefore, no plans are
included for production dredging in D31, D32 or D35a.

7. Revise 2011 RAWP Schedule to provide a start date no later than April 4, 2011 and
continuation of work through November 12, 2011.

LLC Response: At this date, the LLC cannot guarantee that in-water operations can begin
by April 4, instead of the currently-scheduled April 18. The LLC believes that an April 18
in-water start is an “on time” start, and Tetra Tech has been targeting that date for the
start of in-water operations. The A/OT was previously informed that April 18, 2011 was
the tentative start of the 2011 operations season (e.g., the Schedule for Weekly QC
Meetings, submitted to the A/OT via e-mail on 11/18/10). Tetra Tech currently is
mobilizing, and the LLC expects that in-water operations will be ready to begin on April
18. The 2011 RAWP Schedule, Figure 5-1, has been revised to show a start date of April
18, 2011 and the estimated time for completion of planned activities.
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8. Section 1 Introduction, page 1, 1% paragraph: add to the last sentence, “...earlier than

initially scheduled, however, the scheduled 2010 sand covering and capping was delayed and

schedule improvement gained in 2009 was lost in 2010."

LLC Response: The LLC disagrees with the requested statement. While sand cover and
capping in OU 3 were deferred in 2010 during discussions with the Agencies on the plan
for OU 3, the overall remediation remains ahead of schedule.

9. Section 1 Introduction, page 1, 3" paragraph: 100% Design Report, Volume 2 has not been
completed or approved. Clearly state this in the 2011 RAWP,

'LLC Response: The text has been revised,

10. Section 1 Introduction, page 3, 2™ paragraph, revise the last three sentences to include the
following clarifications: “Post-dredge sampling following the 2007 Phase 1 project indicated the
presence of residual sediments >1 ppm but < 50 ppm. The final remediation of these sediments
is planned as part of the services performed by the contractor conducting the Phase 28

. remedial actions. These remedial actions were partially completed in 2010 as part of the 2070
Phase 2B remedial actions, but additional measures are required in 2011 to complete the RA for
the Phase 1 area.”

LLC Response: The text has been revised.

11. Section 1 Introduction, page 3, 3" paragraph: The statement regarding US Paper Mills
appears to be an LLC opinion and is not to be inciuded in this document. Remove this
paragraph.

LLC Response: The first sentence of the paragraph is a statement of fact, not opinion.
NCR has invoiced U.S. Paper for the work Tetra Tech performed during the 2010
construction season, pursuant to the Phase 1 Consent Decree and the participation
agreement between the two companies. U.S. Paper has not paid these invoices or
otherwise participated in the 2010 Phase 1 work. Having made this statement of fact in
the original 2011 RAWP and now in these comments, the LLC has removed this sentence
from the revised plan, as requested, The second sentence in the paragraph is intended
to clarify that nothing in this work plan is intended to relieve U.S, Paper of its
responsibilities under the Phase 1 Consent Decree. The LLC beheves this sentence is
important to avoid confusion. :

12. Section 1.1 Summary of Phase 2B Remedial Actions, 1* paragraph, page 3: 100%
Design Report, Volume 2 has not been completed and/or approved. Clearly state this in the
2011 RAWP, '

'LLC Response: The text has been revised as requested.
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13. Section 1.1 Summary of Phase 2B Remedial Actions, 2" paragraph, page 4: Add to last
sentence, “...sheet pile bulkhead wall, which has subsequently been determined not to be
needed for the project's RA and will not be installed.”

LLC Response: The text has been revised as requested.

14, Section 1.1 Summary of Phase ZB Remedlal Actlons 3“’ paragraph page 4: Change
paragraph as follows, ' : i

Mtheapamg—m—gu%and—pmg#easmg-dewnstream In 2009, cGapplng was |n|ttated and :
completed in OU 2, and along w&th a small dolomite test cap in Cap Area (CA) CA3in OU 3. 5

and-sSand cover placement...

LLC Response: The text has been revised as requested.

15. Section 1.1 Summary of Phase 2B Remedial Actions, last paragraph on page 4: Provide
a chart or description of the planned production areas including volumes.

LLC Response: The text has been revised as requested

16. Section 1.2 Objectives for 2011, page 5: Remove all vague statements throughout this
document and replace with definitive and clear statements describing the work that will be
performed. Example: “lHs-expested-that The Phase 2B remedial action in 2011 will include..

LL.C Response: This comment is unclear as to the specific edits that the A/OT would like
made. The revised RAWP states what the LLC anticipates will be accomplished during
the upcoming season. In addition, the LLC has considered the A/OT’s proposed editorial
changes and has incorporated them, as appropriate, in the revised document. We would
be pleased to discuss with the A/OT any additional questions they may have.

17. Section 1.2 Objectives for 2011, page 5: Include a table showing the estimated annual
dredge volumes, updated quantities and areas similar in detail to Table 1-2 from the 2010
RAWP.

LLC Response: The text has been revised as requested.

18. Section 1.2 Objectives for 2011, page 5: Add three new bullets and change two buillets as
follows:

Added Bullets
« Continue remedial action that fully utilizes the sediment desanding and dewatering -
plant.
o Resume installation of residual sand cover, starting in D8 and continuing northward.
+« Complete all ROD required action in QU3 in the 2011 construction season.

Changed Bullets
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» Complete the removal from the Piant Site of all and beneficially reuse sand
generated during the 2009 and 2010 dredging seasons, as well as beneficially reuse
sand expected to be generated during the 2011 dredge season.

» At a minimum, perform infill sampling north of the State Highway 172 Bridge to refine
the design of future RA areas to be remediated in 2012.

LLC Response: The substantive comments in the bullets described as “added bullets”
have been added; however, the text of the third bullet will read “all ROD required
construction,” rather than “all ROD required action,” as the ROD-required action
includes long-term monitoring that is not expected to be completed in 2071. The LLC will
attempt fo remove all beneficial reuse sand in 2011, Infill sampling will be performed
north of the Highway 172 bridge in any areas for which remediation is planned in 2012,
The LLC has considered the A/OT’s proposed editorial changes and has incorporated
them, as appropriate, in the revised document.

19. Section 1.3 Table 1-2 Summary of Fox River ARARS, page 7: Add text as follows:
Fish and Wildlife Coordination Act: Description: "USEPA will consult with USFWS on
habitat impacts from dredging, debris removal, and pipeline installation work.”

LLC Response: The text has been revised as reguested.

20. Section 1.3 Table 1-2 Summary of Fox River ARARs, page 9: Add text as follows:

Solid Waste Management: Citation: Wis. Stats. 289.43. Description: “WDNR approval of the
beneficial use of separated sand would be done under Wisconsin Statute 289.43 low hazard
exemption. All beneficial reuse of sand would require case by case approval.” Applicable
Standards: Relatively Unrestricted use: PCB < 0.05 ppm 8. Ne capping or

covering, generally not required: PCB < 0.25 ppm.

LLC Response: The text has been revised as requested.

21. Section 1.3 Table 1-2 Summary of Fox River ARARSs, page 9: Add text as follows:

Fish and Game: Citation: Check citation, there is no WI Stat or NR Code with this citation. Not
sure what intended citation is, possibly Chapter 30?7 Description: “Requirements are ARARs for
in-river installation of sediment transport pipelines, dredging, debris removal, and cap

‘placement.”

LLC Response: The text has been revised as requested.

22. Section 1.4 Adéptive Management and Value Engineering, pages 10 — 13: Modify the
general text of the 2011 RAWP to include the principles described in the Adaptive Management
Plan and Value Engineering Plan.

LLC Response: This comment is unclear as to the specific edits that the A/OT would like

made. Nonetheless, the text has been revised. We would be pleased to discuss with the
A/OT any additional questions they may have.

Case 1:10-cv-00910-WCG  Filed 04/12/11 Page 8 of 25 Document 137-4




Response to Comments Issued March 4, 2011 on the 2011 RAWP
Document Contro! No: LFRR-11-0207

March 28, 2011

Page 8 of 24

23. Section 1.4 Adaptive Management and Value Engineering, pages 10: Change the bullets
to letters for better identification during the review and comment process.

LLC Response: The text has been revised as requested.

24, Section 1.4 Adaptive Management and Value Engineering, first bullet, page 10: This work
plan does not reflect experience gained in Operable Unit 1-(OU1), as the first buliet of Section
1.4 indicates. The preliminary environmental monitoring results for OU1 indicate the remedial
action performed in OU1 is achieving project objectives in a timely manner which substantiates
the need for a continual remedial action effort similar to 2010.

LLC Response: The LLC is unsure of what substantive change the A/OT is requesting.
The project has benefited from information it has received from individuals and entities
who were also involved in the OU 1 project, and this is the only statement that this bullet
makes about the OU 1 project.

25. Section 1.4 Adaptive Management and Value Engineering, Bullet 6, page 10: This bullet
describes continuous improvement with the implementation of regulatory compliance. However,
the 2011 RAWP reflects the opposite approach because it does not clearly present
implementing full production in 2011.

LLC Response: The LLC is unsure of what substantive change the A/OT is requesting.
The LLC disagrees with the commentary included in this comment. We would be pleased
to discuss with the A/OT any additional questions they may have.

26. Section 1.4.1 Adaptive Management and Value Engineering for 2010 and 2011
Remedial Action, page 11: The collaborative work group process is described in Section 1.4.
However, preparation of the 2011 RAWP does not demonstrate a collaborative approach, since
the 2011 RAWP has significant unexplained departures from prior collaborative discussions and
previous remedial action work plan scopes.

LLC Response: The LLC is unsure of what substantive change the A/OT is requesting.
The LLC disagrees with the commentary included in this comment. We would be pleased
to discuss with the A/OT any additional questions they may have.

27. Section 1.4.1 Adaptive Management and Value Engineering for 2010 and 2011
Remedial Action, 1sset of bullets on page 11: Change bullets as follows:

» Over-the-shoulder reviews of selected documents by the Response Agencies
Agencies/Oversight Team;,

o Adding a risk-based decision allewing that allows/permits placement of a 6-inch sand
cover ... equal to or less than 1 ppm. This necessitates that cores are analyzed
down successive intervals until an interval’s result is below 1 ppm.

LLC Response: The text has been revised as requested.
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28. Section 1.4.1 Adaptive Management and Value Engineering for 2610 and 2011
Remedial Action, 2nd set of bullets at the bottom of page 12: Change bullets as follows:

« Modeling the 0.5 LOS surface based on uncorrected core 'depths, to minimize the
removai of sediment that js less than meets-the 1.0 ppm PCB RAL, and to maximize
the removal of sediment that exceeds the 1.0 ppm PCB RAL with the first dredge
event (this reduces the volume of confaminated material that will be required to be
dredged in a second dredge event); (Note: Using uncorrected core depths is bein
allowed for this remedial season. However, a higher degree of verification sampling
will be required until such time that it has been proven to and accepted by the
Agencies as meeting all the ROD and ROD Amendment criteria. Refer to Appendix
A, CQAP for 2011 reqgarding details of more rigorous sampling.} For example, double
the number of samples per DMU. This will be further clarified in comments to
Appendix A — CQAPP.

LLC Response: The document has been revised to read: “Modeling the 0.5 LOS surface
based on uncorrected core depths, to minimize the removal of sediment that is less than
1.0 ppm PCB RAL, and to maximize the removal of sediment that exceeds the 1.0 ppm °
PCB RAL with the first dredge event.” We assume that the remainder of the bullet point
above is intended as commentary, rather than as part of the requested text revision.

29. Section 1.4.1 Adaptive Management and Value Engineering for 2010 and 2011
Remedial Action, page 13: Regarding the bullet, “Evaluation of cap design and the potential to
reduce the thickness of cap layers. If pursued, a Technical Memorandum and/or plan for a pilot
study {if applicable) will be submitted to the Response Agencies for the alternative design; and”,
the Agencies filed an Explanation of Significant Differenced (ESD) regarding minimum cap
thickness requirements. Further cap reductions are not technically defensible unless new
technologies were developed and proven successful.

LLC Response: Comment nofed.

30. Section 1.4.1 Adaptive Management and Value Engineering for 2010 and 2011
Remedial Action, page 13, final paragraph of this section: change as follows:
“Additional VE initiatives may be pursued in 2011 as opportunities for potentiai savings
project improvements are identified, presented to and approved by the LLC.”

LLC Response: The LLC has accurately captured the contract terms that permif value
engineering. In addition, the LLC has considered the A/OT’s proposed editorial changes
and has incorporated them, as appropriate, in the revised document.

31. Section 2.2 Qualifications and Responsibilities of Key Personnel, page 14-16: Include a
- position description for Jeff Lawson.

LLC Response: The text has been revised as requested.
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32. Sectfon 3 Phase 2B Work, page 19: This paragraph does not adequately describe the
scope of work to be performed under the 2011 RAWP. At a minimum, revise it to incorporate all
requirements described above in Comments 6 and 7.

LLC Response: Please see the responses to comments 6 and 7.

33. Section 3.1 Remaining Site Work, page 19: change text in paragraph as follows:

“ .. the Response Agencies for approval at least 45 20 business days prior to any

construction or implementation of the plan in 2011 or early 2012 to allow for applicable city and
or state submittals and approvals to be obtained. The plans may be submitted in the form of an
addendum to the 2011 RAWP or as part of the 2012 RAWP. Section 3.1.1 Plant Site Material
Processing and Staging Facility, page 19: Change text in paragraph as follows: *

approved O&M Plans for these facilities. Site H&S control zones were established prior to
startup in 2009 and subsequently modified several times since the startup in 2009 as part of the
health and safety protoco! for the project.”

LLC Response: The text has been revised as requested.

34. Section 3.1.1.1 Sand Available for Beneficial Reuse, page 19: State how all sand piles wilt
be managed and controlled.

LLC Response: The text has been revised as requested.

35. Section 3.1.2 OU 3 Secondary Staging Area, page 20: Add as a second paragraph. -
Separate procedures have been developed for this site and will be reviewed and updated as
needed for this season's remedial action.

LLC Response: The text has been revised as requested.

36. Section 3.2 Sediment Dredging, page 22-23: Remove all vague statements throughout
“section and replace with definitive and clear statements regarding the work that will be
performed. Examples:

é. 1% sentence: “Remedial action in 2011 is-expested-to will include dredging within OUs
3and4.” ‘ o

b. Last sentence of 2™ paragraph: “Final dredging in the area between the De Pere Dam
and the State Highway 172 Bridge in 2011 may will remove sediments to the planned
dredge elevation plus overdredge based on the uncorrected neat line.”

c. 3™ paragraph: “... production dredging in 2011 is-expected-o will be performed in
dredge areas OU4-D23..." -
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LLC Response: The revised RAWP states what the LLC anticipates will be accomplished
during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
editorial changes and has incorporated them, as appropriate, in the revised document.

37. Section 3.2 Sediment Dredging, page 22-23, last paragraph of section: Include dredge
areas D31, D32 and D35A in this listing in order to achieve full production.

LLC Response: Please see response to comment 6 and 7.

38. Section 3.2.1 Dredging Equipment and Production Rates, page 23: change as follows:
a. Change “may” and “is expected to” to "will” throughout this section
b. 1* paragraph, 1% sentence: “...transfer of sediment to the dewatering plant.”

c. 1* paragraph, 2™ sentence: “...balance flow rates and maximize operating efficiencies
for to-the dewatering plant.”

d. 2" paragraph: “During the 2011 season, it is expested planned that the same three
dredges used in 2010 seuld would be used again: two 8-inch dredges Ashfabula and
Palm Beach may will initially perform work in OU 3, completing all required dredging in
0OU3, moving northward and into upper OU 4; one 12-inch diameter dredge (Mark
Anthony) may will continue to perform production dredging work in OU 4.”

e. 3" paragraph: “In addition to the dredges, booster pump stations for the 8 inch and 12
inch dredges may will be required as for occurred in past dredging seasons.”

f. 5" paragraph: “Non-TSCA sediment is-expected-to will be removed from the upper
sediment intervals in dredge area OU 4-D23 to just approximately one foot above the
surface of the TSCA sediment, which will also is-expected-te be dredged in 2011.”

LLC Response: Please see responses to comments 6 and 7. The revised RAWP states
what the LLC anticipates will be accomplished during the upcoming season. In addition,
the LLC has considered the A/OT’s proposed editorial changes and has incorporated
them, as approptriate, in the revised document.

39. Section 3.2.2 OU 3 Dredging, page 23:
a. 1%and 2™ paragraphs: change "may” to “will".

b. 1% paragraph: regarding “...drédge areas OU3-D100 through OU3-D112." Explain the
reason for new dredge area designations for 2011.

c. 1 paragraph: add to end of sentence, “... proceeding downstream, and completing all
required dredging in OU3.” Then add a reference to the Engineered Plan Drawings in
Appendix B.
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“d. 2™ paragraph: add to end of 1™ sentence, “...CQAPP (Appendix A) and a more
rigorous verification/ acceptance criteria. Note that the more rigorous sampling criteria
have been included in this appendix.”

LLC Response: The revised RAWP states what the LLC anticipates will be accomplished
during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
editorial changes and has incorporated them, as appropriate, in the revised document.
Also, new dredge area designations were used in OU 3 fo avoid confusion with the
previously-designed dredge areas.

40. Section 3.2.3 OU 4 Dredging, page 24, 1* paragraph: change “may” to “will” {two
occurrences). ' :

LLC Response: The revised RAWP states what the LLC anticipates will be accomplished

during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
editorial changes and has incorporated them, as appropriate, in the revised document.

41. Section 3.2.4 Potential OU 4 Phase 1 Residual Dredging, page 24:

a. 1*paragraph, last sentence: add text, “...for each 6-inch interval exceeding the RAL is
10 ppm or less, 2 minimum thickness of 6” sand cover will be applied.

b. 2" paragraph, 1stsentence: “In the event that residual dredging is performed,
additional surface grab compositing sampling.” Modify this sentence. There must be
cores collected with at least the top two intervals being analyzed.

LLC Response: The text has been revised as requested.

42, Sectioﬁ 3.2.5 OU 4 Production Dredging, page 25:
a. Change “may"” to “will” (four occurrences, 1%, 2" & 4" sentences).
b. 2" sentence: Include dredge areas D31, D32 and D35A in this listing in order to
achieve full production.
c. Change 4" sentence: Sheuld When production dredging commences,
LLC Response: Please see responses to comments 6 and 7. The revised RAWP states
what the LLC anticipates will be accomplished during the upcoming season. In addition,

the LLC has considered the A/OT’s proposed editorial changes and has incorporated
them, as appropriate, in the revised document.

43. Section 3.2.6 Extents of 2011 Dredging and Potential Field Refinement, page 25-30:

a. 1* paragraph, 2™ sentence: Include a table listing the areas and highlighted drawings
where engineering judgment was utilized to override the neat line dredge surface
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created using the FIK model. Also include a brief summary regarding the reason for
each override.

LLC Response: The text has been revised as requested.

44, Section 3.2.7 Shallow Water Dredging, page 26: Add new sentence to the end: Shallow
areas that cannot be dredged with the 8" dredge will be reviewed with the Response Agencies
for alternate remedial action.

LLC Response: The text has been rew‘sed as requested.

45, Sect_ion 3.2.8 Sequence of Dredging Operations, page 26-27:
a. Change “may” and “are expected to” to will (11 times in section).
b. 1* paragraph, 3" sentence: change “typical” to “standard.”
c. 1* paragraph, last sentence: add to end, (Saturdays, Sundays and holidays).

d. 1% bullet: “Two 8-inch hydraulic dredges are-expescted-to will begin the dredging in
2011..." .

e. 2" bullet, 3" sentence: "Once the non-TSCA sediment is has been removed,...”

f. 2nd bullet, 4th sentence: “Following removal of the TSCA sediment, the 8-inch
dredges may will return to OU3 to finish the all remaining dredging.

g. 6™ bullet: Include dredge areas D31, D32, and D35A in this listing in order to achieve
full production. '

LLC Response: Please see responses to comments 6 and 7. The revised RAWP states
what the LLC anticipates will be accomplished during the upcoming season. In addition,
the LLC has considered the A/OT’s proposed editorial changes and has incorporated
them, as appropriate, in the revised document.

46. Section 3.2.9 Best Management Practices, page 27-28, 2" sentence: Change text as
follows: “The elimination of Net-using silt curtains ..."

LLC Response: The text has been revised as requested.

47. Section 3.3.1 Cap Placement, page 28, 1% sentence: Change “is expected to” to “will”.
LLC Response: The revised RAWP states what the LLC anticipates will be accomplished

during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
editorial changes and has incorporated them, as appropriate, in the revised document.
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48. Section 3.3.2 Sand Cover and Cap Placement, page 29:

a. 1% paragraph change text as follows: “Primary remedy sand cover placement is
expeeted-to will begin in 2011 in OU3-SC12 and, based on production rate assumptions
will complete OU3. —s-assumed-to-continue-downsiream-through-completion-of SG79.”

b. 2 paragraph change text as follows: “Sand placed as the chemical isolation ...
production rate assumptions, will complete OU3. is-assumed to-continue-through -
i i iGi All cap layers placed for the 2011

season will include al-the cap areas remaining in OU3..."

LLC Response: The revised RAWP states what the LLC anticipates will be accomplished
during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
" editorial changes and has incorporated them, as appropriate, in the revised document.

49. Section 3.3.3 Transport and Disposal of Dewatered Sediment and Debris, page 29;30:
This does not belong in Section 3.3, the Cap and Sand Cover Placement section. Create a new.
section for this topic.

LLC Response: The text has been revised as requested.

50. Section 3.4 Construction Quality Control/Quality Assurance, page 30: Update the
CQAPP to include the more rigorous verification/acceptance criteria since uncorrected DOCs
were used in the FIK Model. The CQAPP (Appendix A) was submitted to the A/OT on February
28, 2011. Comments regarding this CQAPP will be released by March 18, 2011 and will contain
the more rigorous verification/acceptance criteria for uncorrected DOCs. ‘

LLC Response: Comment noted.

51. Section 3.5 Operation, Maintenance, and Monitoring, page 31:

a. 1¥sentence change text as follows: “Four separate.O&M Plans have been prepared
and will be implemented in 2009..."

b. Last sentence change text as follows: “Thése Plans were submitied to-the-Ageneies
and approved by the Agencies in 2009.”

LLC Response: The revised RAWP states what the LLC anticipates will be accomplished
during the upcoming season. In addition, the LLC has considered the A/OT’s proposed
editorial changes and has incorporated them, as appropriate, in the revised document.

52. Section 3.5.1 O&M PIah Updates, page 31: Include the updated O&M Plans with the next
submittal of the modified 2011 RAWP. '
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LLC Response: These plans have been updated as requested. However, no revisions
were needed for the O&M Plan on Dredging, Capping, and Sand Covering.

53. Section 4 Reporting and Documentation, page 33: Specify that laboratory data will be
sent simultaneously to the Respondents’ Team and the A/OT. Other data collected that does
not come from a laboratory is to be made available to the Response Agencies within five
business days.

LLC Response: The text has been revised as requested.

94. Section 4.1 Phase 2B Health and Safety Plan, page 33: The updated Health and Safety
Plan is to be updated with the next submittal of the modified 2011 RAWP.

LLC Response: The text has been revised as requested.

55. Section 5 2011 Phase 2B Remedial Action Project Schedule, page 34:
a. Clarify how many additional days are factored into the schedule for residual dredging.
b. Submit schedule with dates. |

LLC Response; The text has been revised as requested.

Appendix B Engineered Plan Drawings

56. Provide a summary table documenting what changed in drawings and core chemistry since
the most recent version of the 100% Design Report submitted November 2009.

LLC Response: An updated summary table documenting changes in remedy at each core
location will be provided. This is the same table included as part of the Design
Anthology.

57. Drawing E-7: Extend the “A” cap remedial action over the underground water line
designated Line 004 Station 441.5+00 near transect 3050. This utility cap would fill the area
between OU3-SC26A and OU3-8C26B. Also extend the sand cover over the utility line from
OU3-SC25A and OU3-SC25B and OU3-D106A.

LLC Response: The LLC will extend the remedial action toward or over the underground
utility to the extent consistent with safety, as determined during the construction season
based on availability of accurate data on the exact location of the utility, discussions with
the A/OT and, as appropriate, the utility owner, and J.F, Brennan & Co.’s professional
opinion. The LLC does not believe it is prudent or appropriate to amend the engineered
drawings fo reflect remedial action directly on top of the utility until this determination is
made.

Case 1:10-cv-00910-WCG Filed 04/12/11 Page 16 of 25 Document 137-4




Response to Comments Issued March 4, 2011 on the 2011 RAWP
Document Control No: LFRR-11-0207

March 28, 2011

Page 16 of 24

58. Drawing E-9: Dredge utility area at transect 3061 between OU3- D19A and OU3- D1QB This
_ dredglng will be over the following utilities:

a. Water line 005 at station 394.81+00
b. Fiber optic line 054 at station 394.81+00

LLC Response The LLC will extend the remedial action toward or over the
underground utility to the extent consistent with safety, as determined during the
construction season based on availability of accurate data on the exact location of the
utility, discussions with the A/OT and, as appropriate, the utility owner, and J.F. Brennan
& Co.’s professional opinion. The LLC does not believe it is prudent or appropriate to
amend the engineered drawmgs to reflect remedial action directly on top of the ut.'hty
until this determination is made.

59. Drawing E-9: OU3-D20A was dredged in 2010; new modeling shows additional dredging
required at western edge of this area which is not shown in the current dredge plan, add
dredging to the modified 2011 Work Plan, (near core 3064.5-11)

LLC Response: The LLC believes the existing dredge plan appropriately captures the
target sediment in the area, and that the DOC shown near core 3064.5-11 is an artifact of
the model. The LLC requests an opportunity to review the remedy in this area with the
A/OT.

60. Drawing E-9: North of CA17. Area designated as High subgrade: Please supply high
subgrade verification documentation for this area.

Response: This has been provided.

61. Drawing E-9: Utilities at fransect 3066 and 3067: This area has high concentrations
requiring remedial action. Place a B cap from North end of completed dredge area OU3-D21
past OU3- D60 up to the South end of OU3-D22. Extend the cap from the West shore of the
river to the eastern edge of the modeled dredge area over these three ulilities in the utility
corridor. The affected utilities include:

+ Fiber optic line 006 at station 376.14+00 (near cores 3066. 5 02 and 3066-01.5)
» Water line 007 at station 373.08+00
« Fiber optic line 008 at station 373. 18+00

LLC Response: The LLC will extend the remedial action toward or over the underground
utility to the extent consistent with safety, as determined during the construction season
based on availability of accurate data on the exact location of the utility, discussions with
the A/OT and, as appropriate, the utility owner, and J.F. Brennan & Co.’s professional
opinion. The LLC does not believe it is prudent or appropriate to amend the engineered
drawings to reflect remedial action directly on top of the utility until this determination is
made.
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62. Drawing E-9; Please explain the core / location designations at the shorelines including the
following: D21-A1, D21-B2, D21-B1, elc., SH03D~D1, SHC3D-C1, efc.

LLC Response: The labels in question refer to poling locations. The core symbols will be
revised for future submittals to differentiate from coring locations.

63. General comment regarding OU4 Design Drawings:

a. Provide a summary table documenting the OU4 design drawings changes made since
the latest set of drawings submitted with the 100% Design Report (e.g., updated design
anthology spreadsheet listing remedy progression over design period for each core; also
include infill cores). '

- LLC Response: A summary table documenting changes in remedy at each core
location will be provided as part of the 100 Percent Design Submittal. This is the
same table included as part of ther Remedial Design Anthology.

b. Confirm the FIK model used the deepest contamination greater than 1.0 ppm and not
a shallower depth of contamination. This concern manifested itself during review of
some cores that had several intermediate intervals not analyzed, and it appeared the
modeled DOC did not consider results below the un-analyzed intervals.

LLC Response: The basic FIK model works with a vector of indicators at each
core location, with 1’s at depths known to be contaminated and 0's at greater
depths known to be uncontaminated. They are averaged horizontally with weights
given by the kriging parameters. Through this averaging, 1’s contribute positively
to the probability of contamination, and 0s negatively, in the neighborhood of the
core

For cores, where the depth of contamination was identified (i.e. samples less than
1 ppm were collected below the identified interval), the deepest measured
concentration exceeding the RAL was used in the FIK model. To deal with the
case of cores that were contaminated to their deepest analyzed layer, LTI modified
the model code in 2010 so it now can work with just a vector of 1s. Below that
layer, the model doesn’t assume anything about that core and works with data
from neighboring locations to estimate DOC.

in a few unique locations, sampling data was available indicating contamination
above the RAL to a certain depth, then there was no information over an
intermediate depth interval, and then there were known to be uncontaminated
intervals below. In these few cases, LT/ set it up to have a vector of ones, then no
indicator values at all for the intermediate depths, and finally zeroes for the
deepest intervals where sediments were know to be below the RAL. So in these
cases the model gets its information for those intermediate depths from other
cores in the neighborhood, if there are any at those depths.

Case 1:10-cv-00910-WCG Filed 04/12/11 Page 18 of 25 Document 137-4




Response to Comments Issued March 4, 2011 on the 2011 RAWP
Document Control No: LFRR-11-0207

March 28, 2011 ‘

Page 18 of 24

The only exception to the overall modeling framework summarized above was in
the D23 TSCA/CC1 cap area, where the DOC was set higher in the dredge-and-cap
area to avoid over-estimation of the neat line depth outside of that area. This had
no impact on the remedy in the cap CC1 area, but it did make the neat line appear
artificially shallow.

c. Supply the core-by-core DOC table(s) used by the FIK modeler(s).

LLC Response: The DOC tables were previously provided to the A/OT, and are
also available on Tetra Tech’s Share Point site.

d. At the boundaries of the navigational channel there are many locations where the
modeled depth of contamination abruptly changes with no core(s} in close proximity to
validate the FIK Model. For example, refer to Drawing D-10E and its related cross
sections. Arrange a work group meeting to review these boundaries with the A/OT in
order to modify the planned remedial design/action.

LLC Response: A work group meeting will be arranged to discuss the FIK model '
results in the navigation channel.

64. Drawing E10W: Clarify why Shoreline Cap SHCG was eliminated.

. LLC Response: Shoreline cap SHC6 was eliminated based on the results of poling
performed as part of the 2010 infill sampling. Along the riverbank in the western portion
of the former SHCS, the depth of contamination (DOC) was identified to be suitable for
dredging (e.g. less than 2 feet). Along the riverbank in the eastern portion of the former
SHCE6, the DOC was identified to be negligible and therefore additional RA, beyond that
performed as part of Phase 1 is not warranted. .

65. D- and E- series drawings: In these series of drawings, show all cores with at least one
interval having TSCA level material (greater than 50 ppm) in ‘red’ font. There are a number of
locations not properly identified as having TSCA.

LLC Response: These drawings have been revised as requested. Note, however, that all
locations with 2.5-focot TSCA intervals have been properly identified. The cores
containing sediments designated as requiring TSCA handling (i.e., average concentration
in excess of 50 ppm for 2.5-foot interval) have been given a unique symbol for future .
submittals. The core symbol will be red, and the font italicized to differentiate from cores
with one or more intervals > 50 ppm (black symbol with red font).

66. Drawing E-10E: Core location 4003-08 in the FIK model was not modified as previously
discussed in 100% Design comments. Adjust this dredge area to reflect the previous 100%
Design Comment(s).

LLC Response: LTI has reviewed core location 4003-08 where two cores have previously
been collected - one in 2004 and one in 2008. The 2004 core was advanced to a depth of
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6 feet (uncorrected) and the DOC was not fully defined (e.g., last sample was above the
RAL). LTI represented the 2004 core by a short vector of 1’s (see response to comment
63b). The 2008 was advanced to a much deeper depth (to 15 feet uncorrected) and
penetrated to uncontaminated material for a defined DOC. Therefore, the 2008 core was
modeled to include a vector with the ordinary configuration of 1's and 0's, as described
in response to comment 63b. Thus, the two cores provided the same information in
duplicate at the shallower depths, and the deeper core was the sole source of
information on contamination at that location at greater depths. Based on this
discussion, it is the LLC’s and Design Team’s opinion that the cores at 4003-08 have
been appropriately included in the FIK model, consistent with eartlier work group -
discussions, and therefore no refinements to the dredge plans are required at this time.

67. Drawings D-10E, E-10E, DC-13, & DC-14: This comment pertaihs to the approximate
triangular area contained within core locations 4001-97 to 4203-05 to 4001-23 at the south side
of the De Pere turning basin:

. Dredge to the FIK modeled LOS 0.5 elevation, unless the FIK modeled DOC is greater than 10
feet, then dredge to 10 feet. After this first dredge event, conduct re-characterization sampling
(not verification sampling). Collaboratively with the A/OT, utilize Adaptive Management to
determine the final remediat action(s) for this area.

LLC Response: The LLC and the Design Team request that the A/OT provide the
rationale for the recommended changes to the design. The current design is consistent
with the general ground rules developed for delineating remedial action areas.
Specifically, the current design includes dredging of all TSCA-designated sediments as
well as all sediments in excess of 50 ppm in the top 1.5 feet.

68. Drawings D-10E, E-10E, DC-14, & DC-16: This comment pertains to the areas currently
shown as CB6, CB6b and CA18 on the east side of the De Pere turning basin:

Dredge to the FIK modeled LOS 0.5 elevation, unless the FIK modeled DOC is greater than 10
feet, then dredge to 10 feet. After this first dredge event, conduct re-characterization sampling
(not verification sampling). Collaboratively with the A/OT, utilize Adaptive Management to
determine the final remedial action(s) for this area.

LLC Response: The LLC and Design Team request that the A/OT provide the rationale
for the recommended changes to the design. The current design is consistent with the
general ground rules developed for delineating remedial action areas, with one exception
that will he corrected in the next submittal - Cap CB6 will be converted to Cap C due to
the presence of a deeply-buried (4 to 4.5 feet below the mudline) 6-inch interval with 67
ppm (2007 core 4004-51). '

69. Drawing D-11, E-11 & DC-18: Dredge what is currently CA61, CA61B, and CB30 to LOS
0.5. Based on 100% Design Volume 2 drawings, this was a designated dredge-only area, and
only production dredging has taken place to date, so final dredging must be completed first.
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LLC Response: The referenced areas were delineated as Dredge-and-Cap-C in the Nov.
2009 100 Percent Design submittal. However, 2010 infill sampling indicated that
concentrations outside of the navigation channel are all less than 50 ppm. Therefore, the
previously delineated Cap C was converted to Cap A or B, depending on anticipated
surface concentrations following dredging. The LLC and Design Team do not agree with
converting these areas to dredge areas unless the A/OT provides additional justification
for dredging.

70. Drawing D-11, E-11 & DC-18: Dredge what is currently CA62 to 1L.OS 0.5. Based on 100%
Design Volume 2 drawings, this was a designated dredge-only area, and only production
dredging has taken place to date, so final dredging must be completed first.

LLC Response: The LLC and Design Team agree that the area currently identified as
CA62 was previously (in the November 2069 100 Percent Design)} delineated as dredge
only. However, subsequent infill sampling indicates that the DOC is greater than the
“break-even depth” for a Cap A and was therefore refined accordingly. The LLC and
Design Team do not agree with converting these areas to dredge areas unless the A/OT
provides additional justification for dredging.

71. Drawing D-11: The A/OT disagrees with the design of no action for utilities and other issues
in the area near the De Pere wastewater treatment plant between transect 4012 and 4014.
Arrange a work group meeting for a collaborative review of these areas. Please forward all
details on the utilities, per the recent email request by Jay Grosskopf, at least one week prior to
the work group meeting.

LLC Response: There are four active and one proposed utility crossing in the area
between 4012 and 4014. The first utility, line 012 is described by Gorrondona and
Associates (Gorrondona) as an abandoned waste water line of unknown size, material,
and placement method. The next utility offset includes three active lines, two wastewater
fines (24-inch and 36-inch-diameter) both placed by plow method (lines 013 and 014).
Gorrondona has indicated a high confidence in the horizontal location of lines 013 and
014, however the lines have a minimum of only 5 feet of sediment cover below channel
grade. The third line is a fiber optic line placed by directional bore (line 015). Line 015 has
no plan or profile (depth) data available. The fourth line depicted on the drawings (line
016) is proposed, and no offset distance is currently proposed based on its alignment.

Additional information (summary reports and drawings) on the utility survey work
performed for Tetra Tech by Gorrondona was provided to Mr. Grosskopf recently.
Additional details available for the utilities will be forwarded to the A/OT as they are
received and a work group meeting will be held to discuss these areas. '

72. Drawing D-11, DC~19: Dredge instead of capping areas CB9B and CC2C alongside of
CBo9B.

LLC Response: The LLC and Design Team request that the A/OT provide the rationale
for the recommended changes to the design. The current design is consistent with the
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general ground rules developed for delineating remedial action areas. Specifically, the
current design includes dredging of all sediments in excess of 50 ppm in the top 1.5 feet
and any caps to be placed in the navigation channel are designated as Cap C.

73. Drawing D-11, D-12, E-11, E~12, DC-19, DC-20, DC-21, & DC-22: For cap CC2C it appears
there are areas that would be less expensive to dredge than to cap. Confirm the dredge versus
cap break-even analysis for these areas. Arrange a work group meeting for a collaborative
review of these areas in order to discuss the basis for these changes from the 100% Design
Report.

LLC Response: The cap CC2C area will be reviewed for areas where the sediment
thickness being capped is less than the break-even depth. A work group meeting will be
scheduled, if needed, to review our findings before the dredge plans are finalized.

74. The A/OT disagrees with the design of “no action” at the gas line area between transect
4022 and 4023. Arrange a work group meeting to collaboratively review the design for this area.
Please forward all details on the utilities, per the recent email request by Jay Grosskopf, at least
one week prior to the work group meeting.

- LLC Response: This utility is a 16-inch-diameter gas main placed by plow method.
Gorrondona indicates that the line is approximately 5 feet below the channel grade. Plan
and profile data is available for this line. The details available for the gas line utilities will
be forwarded to the A/OT and a work group meeting will be held to discuss these areas.
Additional information (summary reports and drawings) on the utility survey work
performed for Tetra Tech by Gorrondona was provided to Mr. Grosskopf recently.
Additional details available for the gas line utilities will be forwarded to the A/OT if we
obftain them and a work group meeting will be held fo discuss these areas.

75. Drawing D-12: Neat line dredge the channel (Ashwaubenon Cregk) from the mouth
upstream to core location 4020-01. Refer to attached files Design Anthology-Remedy Change
Table-01-08-10.pdf and Difficult or Inefficient to Dredae Area Summary Table (5-28-08).pdf for
history of this area.

LLC Response: The LLC and Design Team request that the A/OT provide the rationale
for the recommended changes to the design. The LLC’s and Desigh Team’s
interpretation of the A/OT’s June 4, 2008 comments pertaining to the “Difficult or
Inefficient to Dredge Area Summary Table (5-28-08)” was that no action was conditionally
approved for Ashwaubenon Creek, subject to an analysis of the sediment stability in
these tributaries. The LLC and Design Team acknowledge that this sediment stability
evaluation has not been provided to the Agencies and will expedite this for A/OT review.

Appendix A — CQAPP

76. Figure 3-1 Quality Assurance Organization Chart: Change the first asterisk to read: “A/OT,
on behalf of the Agencies, will provide..."
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LLC Response: The Organization Chart has been revised.

77. Section 9.5.3.1, Dredge-only Area Sampling: Add new subsection:

Section 9.5.3.1.1 Dredge-only Area Sampling with FIK using Corrected Cores

Include current text from what was originally Section 9.5.3.1; then change the third paragraph as
follows: _

“The composited or individual surface (0- to 6-inch) samples, representative of generated
residuals within a given DMU, may will be analyzed for moisture content/percent solids, specific
gravity (optional to support possible future engineering evaluations considering sediment
density) and total PCBs in accordance with the QAPP. If the surface composite or
mathematicaily averaged sample from a given DMU exceeds the 1.0 ppm RAL, the next deeper
(6~ to 12-inch) sample representative of undisturbed residuals within that DMU will be analyzed.
Deeper core section analyses will continue untit the extent of undisturbed residuals is defined. If
undisturbed residual concentrations in the subsurface (deeper than 6 inches) composite or
mathematically averaged samples are determined to be statistically greater {P-<-0-08) than the
1.0 ppm RAL {e-g-—based-ontallies-of verification-sampling-data-cellected-from-multiple-BMUs);
then the Tetra Tech Team, LLC’s Representative, and A/OT will collaboratively determine
appropriate adaptive management response actions (see Section 14.1). Note: Collected
samples must characterize the post-dredge depth of contamination so if cores are not collected
to refusal and the last interval has greater than 1 pom total PCBs, additional longer cores may

- be required.”

LLC Response: The text has been revised.

78. Section 9.5.3.1, Dredge-only Area Sampling, page 39: Add new subsection:

Seét'ion 9.5.3.1.2 Dredage-only Area Sampling with FIK using Uncorrected Cores:

For DMUs ranging in size from 1 to 2 acres, iwo sets of five sediment cores per set (potentially
supplemented with surface grab samples) will be collected from each DMU, including a
minimum of one core from one set {(maximum of two cores) advanced at-RD sampling locations,
when possible. and an additional four cores advanced at strafified random locations, which
together provide a representative sample of the DMU. Each set will consist of randomly
distributed core samples from the DMU. For DMUs of less than 1 acre, the two setls of samples
will be colleclied at a prorated density of five cores per acre. For DMUs of more than 2 acres,
the two sets of samples will be collected at a prorated density of five cores per 2 acres, with two
of the samples advanced at RD sampling locations. Follow-on adaptive management may
result in changes over time (i.e., in 2010 and beyond) of the DMU sampling program, as
discussed in Section 14.1.1. '

For each set of samples, sediment core samples collected at each sampling location will be
_sectioned into 6-inch intervals, and corresponding depth intervals (e.g., 0- to 6-inch and 6- to
12-inch segments) will either be analyzed individually or composited within each DMU. Surface
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grab samples (0 to 6 inches) may also be collected for use in evaluating generated residual
PCB concentrations. The decision on whether or not to analyze individual sub-samples would
be made by the Tetra Tech Team, if necessary to refine assessments of post-dredge spatial
variability. For each set, composite samples will be formed by mixing together Oan equal aliquot
from each of the individual samples, and the remaining material from the individual samples will
be separately archived for possible future analysis.

Each set of the composited or individual surface (0- to 6-inch) samples, representative of
generated residuals within a given DMU, will be analyzed for moisture content/percent solids,
specific gravity {optional to support possible future endineering evaluations considering
sediment density), and total PCBs in accordance with the QAPP. If the surface composite or
mathematically averaged sample-from a given DMU set exceeds the 1.0 ppm RAL , ihe next
deeper (6- to 12-inch) sample representative of undisturbed residuals within that DMU will be
analyzed. Deeper core section analyses will continue until the extent of undisturbed residuals is
defined. For either set, if undisturbed residual concentrations in the subsurface (deeper than 6
inches) composite or mathematically averaged samples are determined to be greater than the
1.0 ppm RAL, then the Tetra Tech Team, LLC's Representative, and A/OT will collaboratively
determine appropriate adaptive management response actions {see Section 14.1). Note:

Collected samples must characterize the post-dredge depth of contamination so if cores are not

collected to refusal and the last interval has greater than 1 ppm total PCBs, additional longer
cores may be required.” ‘

In addition, exceptions to this general criterion may be identified in the field and discussed with
the A/OT at that time. The A/OT may also analyze the data as it deems appropriate, and

- although it will work collaboratively with the Tetra Tech Team and LLC to reach an agreed upon
resolution, the final decision lies with the Response Aqencies.

LLC Response The LLC appreciates the A/OT's concern that appropriate details need to
he developed for post dredge confirmation sampling and evaluation of DMUs that have
been designed and dredged to a neat line based on uncorrected sample core DOCs, We
would like to point out, however, that in OU4, where this design basis has been
incorporated into dredge plans, the average recovery for infill samples collected in OU4
in 2010 was about 90% (not including discrete samples). The LLC will provide a
recalculated average recovery that includes the discrete samples to the A/OT prior to
further discussion on this issue. This improvement from historic sampling efforis is
attributable to lessons learned and adaptive management, in collaboration with the A/OT,
including the use of the sampling decision tree, selecting appropriate sampling devices
for different situations, etc. In view of the higher 2010 recoveries during QU4 infill
sampling, and the incorporation of the 2010 data into the geostatistical model,
differences between the uncorrected and corrected core based neat line surfaces have
been reduced.

The LLC would like to discuss this issue further with the A/OT to reach agreement on
whether collecting two sets of five post dredye samples per DMU is warranted instead of
maintaining the five sample per DMU frequency used for DMUs dredged to corrected
core based neat lines. As part of this determination the LLC would like to evaluate
whether the degree of residual dredging required actually increases significantly as _
result of the use of uncorrected core data. The LLC is also interested in understanding if
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there is a statistical basis for the A/OT’s proposed use of two sets of five post dredge
confirmation samples as described in the A/OT’'s comment.

79. Section 9.5.4.1 Dredge Only Areas, 1st paragraph: Modify per the following “Consistent with
the ROD Amendment and for each set of data collected for each DMU, the post-dredge
sampling data collected in dredge-only areas will be evaluated initially against the following
criteria:” : o

LLC Response: The text has been revised.
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Appleton Papers Inc. Proposes New Approach To Fast-Track
Litigation Involving Lower Fox River Cleanup

PN
BismessWire

Press Release: Appleton Papers Inc, (APL) - Wed, Mar 14, 2012 6:11 PM EDT

APPLETON, Wis.--(BUSINESS WIRE)--

Citing numerous instances in which Federal officials have ignored environmental laws, regulations and rules of
procedure; improperly driven up the cost of the Lower Fox River cleanup; and generally prevented the company from
having its day in court, Appleton Papers Inc. (API) today sought a new approach for resolving enforcement litigation
involving the Lower Fox River remediation effort.

In a letter to the U.S. Department of Justice, lawyers for the company said that a year-and-a-half into the Environmental
Protection Agency’s enforcement action to clean up the river “the Government has taken no steps to establish the most
basic element of its case against API — that API is liable under the Comprehensive Environmental Response, 7
Compensation and Liability Act (CERCLA) 2

David R. Erickson, a lawyer for the company, wrote “the litigation history demonstrates that by design, or in effect, the
Government in doing everything it can to avoid justice, increase the costs of this litigation and delay any resolution on the
merits.”

The letter was written in response to the Government’s demand that API agree to dredge 680,000 cubic yards of the
Lower Fox River during the 2012 dredging season at an estimated cost of $75 million. The demand, Mr. Erickson said, is
premised on a “new and unjustifiable interpretation” of a 2007 EPA Record of Decision that does not comport with proper
Federal procedures. '

The demand, API contends, is just the latest in a series of actions that has violated standard procedures and i)laced the
company in “a due process-defective vise of the Government’s making.” For example, the letter stated:
» The Government has refused to ask the Federal Court to schedule a trial so the government can prove its case, instead
selectively enforcing a Unilateral Administrative Order against only two of the companies (NCR and API) named as
Potentially Responsible Parties (PRPs) for polluting the river;

» Using potential economic penalties for failing to comply with the UAO as a threat, in 2007 the EPA insisted that
dredging begin prior to completion of the remedial action’s design, an inefficient approach that created huge and
unnecessary expenses for NCR and API and was therefore an abuse of the agency’s authority;

o When it learned two years ago that it had underestimated the cost of the cleanup by $265 million, or 62%, the EPA
decided not to amend its Record of Decision — which would have triggered a formal review by a special EPA board - and

instead side-stepped the scrutiny by issuing an“Explanation of Significant Difference.”

“API has accommodated the Government the past 3+ vears expecting it would have a meaningful chance to be heard,”
said Mr, Erickson in his letter. “That cooperation has been rewarded by unreasonable and what API believes are unlawful
remedial demands.”
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The company has an obligation to its employees, the communities in which it operates and its shareholders “to operate its
business, including its handling of litigation, in a sustainable manner,” the letter said. “The status quo is not sustainable.”

In place of the current inconclusive and patently unfair process, API proposed that the parties to the dispute agree to
resolve the litigation on an accelerated schedule. This proposal would be accompanied either by a temporary suspension
of remediation efforts during the 2012 dredging season or a “measured but significant amount” of remediation work while

»

the matter is resolved in coutt.

If the Government’s allegations are proven at trial, questions about which company is liable will end. But if the
Government’s allegations cannot win on the merits, the Government will avoid being directly responsible for a potential
miscarriage of justice that jeopardizes the jobs of 885 Wisconsin residents — and about 1,000 others — who work for a

company that was not even in existence when PCBs were released into the Lower Fox River.

The proposal, Mr. Erickson said, “will ensure fairness both to EPA to test its conduct in this matter...and to API to test
APT’s claim of nonliability or, if needed, APT’s defenses.”

As it has repeatedly noted in the past, API reminded the Government that it could also direct the remediation order it has

issued, but never enforced, against the other named PRPs..

The letter to the Departinent of Justice can be read here:
http://www.seribd.com/doc/85392652/Appleton-Papers-Inc-Proposal-for-the-Lower-Fox-River-Site.

Copyright © 2012 Business Wire. All rights reserved. All the news releases provided by Business Wire are copyrighted. Any forms of copying other than an
individual user's personal reference without express written permission is prohibited. Further distribution of these materials by posting, archiving in a public
web site or database, or redistribution in a compiiter network is strietly forbidden.

Copyright © 2012 Yahoo! Inc. All rights reserved.  /
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MINUTES

LOWER FOX RIVER REMEDIATION LLC
MEETING TO DISCUSS NCR’S “NOTICE OF MEETING” DATED 13 MARCH 2012

Meeting called to order at 3:32 p.m. EDT, Wednesday, 14 March 2012
Meeting was conducted telephonically

Present:

Jennifer Daniels

Ed Gallagher

John Hartje

Jeff Lawson (Resident LLC Manager)
Susan O'Connell (LLC Controller)
Joe Salamone (LLC Secretary)

Brian Tauscher

Katherine Querafd

Discussion:

1. Ms. Daniels mtroduced the Notice of Motzon to Take Actron by the LLC Regarding
2012 Work and Notlce of Motwn to take Action by the LLC Regarding 2012 Monitoring
Activities. : L

2. With regard.to the .Nofz'c,'éfbeofz;o"‘r}i"tq I__’gke Action by the LLC Regarding 2012 Work:

a. Ms. Daniels said that due toa complex set of considerations, it is NCR’

* position that: :
i. Thereisa hlgh hkehhood of being faced with a preliminary
1injunction if we do not do some level of work;
ii. The right amount of work is documented in the 2012 Remedial
Action Work Plan (“2012 RAWP”).

b. Mr. Gallagher said timing is important given the fact that the February
trial is still being decided by Judge Griesbach.

c. Mr. Tauscher said API/AWAB has spoken previously with NCR about
API/AWAB not agreeing to do 500,000 cubic yards of dredging in 2012,
Mr. Tauscher cited the lack of progress in the Enforcement Action and
said API/AWAB has vastly overpaid its share and is not prepared to
substantially deplete its available resources to do this volume of work.

Pagelof3
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d. Vote: NCR 40 votes in favor; API 45 votes against; AWAB 15 votes
against. Motion defeated 60 to 40.

3. With regard to the Notice of Motion to Take Action by the LLC Regarding 2012
Monmnitoring Activities: :

a. Ms. Daniels said she did not have anything further to add regarding
NCR's position on this Motion.

b. Mr. Tauscher said he has corresponded with Ms. Querard, Ms. O’Connell,
Mr. Lawson, and Mr. Salamone regarding API/AWAB’s position on this
subject. Mr. Tauscher asked if it would be sufficient to add this
correspondence to the Minutes or if NCR would prefer that he recite
API/AWAB’s position. Ms. Damels asked Mr. Tauscher to recite
API/AWAB's position. B

c. Mr. Tauscher said NCR’s posmon is that Long Term Monitoring should be
done this year for various technical reasons including the possibility that
others might do this work and fault the LLC’s work. Mr, Tauscher said
API/AWAB’s position is that: B

i. The LLC has no obligation to do thls Work
ii. Others have skirted work in the past because of the LLC’s contract;
iii. If the LLC undertakes this work it will give others another reason
“to do no work. '
d. Ms. Daniels said she had no response to Mr. Tauscher’s comments.
e. Vote: NCR 40 votes in favor; AP 45 votes against; AWAB 15 votes
~ against. Motion defeated 60 to 40.
f. Agreed: Mr. Tauschier will add the above-mentioned correspondence
about API/AWAB's pdsition to the Minutes subject to the LLC’s review
- and approval of the draft Minutes before they are finalized.

4. Mr. Tauscher asked Ms. Daniels if NCR would be interested in APl and AWAB
transferring their LLC shares to NCR in accordance with Section 9.8 of the LLC’s
Operating Agreement. Ms. Daniels responded that at this time NCR is not inclined
to do this. Ms. Daniels said this is a new motion and the NCR team would like to
have an opportunity to discuss it. Mr. Gallagher concurred with Ms. Daniels.

- Mr. Hartje asked Mr. Tauscher to submit a motion for NCR's review.

5. Mr. Tauscher said API/AWAB and NCR’s interests are not 100% aligned.
API/JAWARB is not interested in getting NCR into trouble with regulators. Mr.
Tauscher said transferring APT and AWAB’s LLC shares to NCR is a possible
solution that has its pros and cons. Mr. Tauscher said the record needs to reflect

Page 2 of 3
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that API/AWAB is willing to get out of NCR’s way. Mr. Tauscher said he will
circulate a motion to be voted on at a future meeting. Ms. Daniels said NCR
wotld be happy to consider this motion expeditiously. Mr. Tauscher said
Section 9.8(b) of the LLC’s Operating Agreement requires a super-majority (i.e.,
unanimous consent) of all LLC members to pass a motion to transfer shares. Ms.
Daniels asked if this meant that if NCR voted “no,” this motion would not pass.
Mr. Tauscher confirmed that Ms. Daniels was correct.

6. Mr. Hartje asked that the Minutes of today’s meeting be drafted quickly. Mr.
Salamone agreed to draft the Minutes after the meeting.

The meeting adjourned at 3:48 p.m. EDT.
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David R, Erickson

' 2565 Grand Blvd.
BY CERTIFIED MAIL " Kansas City

Missouri 64108-2613
Randall Stone . 516.474.6550

Senior Attorney 816.421.5547 Fax
U.S. Department of Justice- ‘

Environment and Natural Resources Division

P.O. Box 7611

Washington, DC 20044—7_611

Re: Apple_tén Papers Inc. Proposal for the Lower Fox River Site
- Dear Mr. Stone: |

We have been engaged as co-counsel to Appleton Papers Inc. (API) and are sending this
letter on API’s behalf. API acknowledges receipt of your letter of March 8, 2012 and
proposed st1pulatcd consent order.

API cannot agree to the Government’s proposal and, frankly, is dismayed by what API
regatds as the Government’s abuse of power. We are 12 years into the EPA enforcement
litigation but the Government has taken no steps to establish the most basic element of its
case against API — that API is liable under CERCLA. Instead, the Government has
resisted efforts by API to assure that it is afforded fundamental due process before it is
once again asked to expend tens of millions of dollars on a remediation for which its
liability has never been proven and its defenses have never been heard. '

‘The Government’s proposal asks that API stipulate to dredging 680, 000 cubic yards in
the 2012 construction season at a cost of approximately $75 million. The proposal is
premised in pait on a new and unjustifiable interpretation of the 2007 Record of Decision
(ROD) Amendment that not only dramatically increases the cost of the ROD remedy, but
also does so without following the National Contingency Plan or EPA guidance on the
need for a ROD amendment. These demands have been made to API under threat.of
draconian penalties while the Government resists discovery and a trial on the merits. To
quote Justice Alito in the recent oral argument in Sackett v. EPA, the Government’s
continued effort to deny API of its due process rights is “even more outrageous.” o
: ) Gensva
API seeks only fair play. It is time to move this matter on a track to a decision on the " Houston
merits and to stop the continued use of the Unilateral Administrative Order (UAQ) and Kansas City
threatened injunctions as tools to complete remedial’ action before the Court ever London

schedules a hearing on the merits. _Miam)
’ Orange County

San Franclsco
Tampa .
Washington, D.C.

4954960 : ' ‘
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The Litigation History

Rule 1 of the Federal Rules of Civil Procedure states that the rules must be “administered
to secure the just, speedy, and inexpensive determination of every action.” The litigation
history demonstrates that by design, or in effect, the Government is doing everything it
_can to avoid justice, increase the costs of this litigation, and deIay any resolution on the
merits.

° The Government filed the enforcement action in October 2010 against NCR, API
and 12 other Defendants.

° In Fébruary 2011, the Government proposed that the litigation be phased. On
February 28, 2011, API sent a letter to the Government that stated “[i]f the case

were to be phased by initially addressing Count V [to enforce the § 106 Order], as’

you suggested, then it is imperative that all defenses to that Claim be included. In
APT’s case, that includes, among other issues, a determination of whether API has
any liability under CERCLA at all and, if so, whether it has already paid more
than its divisible share of liability for compliance with the § 106 Order.” -

e For the 2011 construction season, to balance API’s need to preserve its dwindling
financial resources until there was a meaningful opportunity to be heard on those
issues against the Government’s desire for remediation to continue, API proposed’
dredging 250,000 cubic yards and completing remediation in OU3. ~

¢ The Government’s responsé last spring was to file a pfeliminary injunction
motion against only API and NCR seeking an accelerated scope of work. The
Government asked the Court to give API and NCR only 6 days to reply fo its

motion, and asked that the injunction be enteled without discovery and without a
hearing. : S

e OnJuly5, 201 1, the Court denied the Government’s motion.
e FEight days later', the Government filed essentially the same motién.

‘e The motion was again denied on July 28.

e ' Since that time, the Government has made no effort to advance adjudication of its '

claims that API is liable under CERCLA or to push the Court to a final hearing on
the merits where API, if liable, could present 1ts defenses to the Government’s
claims,

4954960 ' :
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o At the Rule 26(f) conference in Washington D.C. in September 2011, the

Government opposed the proposal of NCR and API to litigate liability and
defenses in any initial phase of the litigation,

e All of this resistance has diveried the Court from scheduling a Rule 16 pretrial
conference, or entering a Rule 16(b)(1) Order that, by rule, should have been
- entered more than one year ago.

e Taking advantage of that fact, the Government is rattling the preliminary
o lnjunctlon sword again, in effect seeking final relief before API obtains dlscovery
or is given a chance to be heard.

¢ Instead of asking the Court to schedule a trial so that the Government can prove
its case, the Government seeks to enforce the UAO only against NCR and API via
a series of injunctions and under threat of draconian penalties if they do not do
whatever the Government wants. This is directly contrary to controlling case law
and fundamental due process.

The Remedial History

API has accommodated the Government the past 3+ years expecting it would have a
meaningful chance to be heard. That cooperation has been rewarded by unreasonable and
what API believes are unlawi{ul remedial demands.

Using the UAO as a sword, in 2007 EPA insisted that dredging begin prior to completion
of the remedial action’s design. This state of remedial affairs remains irue today. This
inefficient approach has resulted in thousands of cubic yards of clean material being
removed from the river, processed, transported and disposed of all at huge extra and
unnecessary expense to APT and NCR. When EPA enforces 1nefﬁc1ency under threat of
penalties for refusing to comply, it abuses its authority.

At the conclusion of the 2009 dredge scason, BPA informed the Lower Fox River
Remediation LLC (the “LLC”), that it had concluded that dredging, as opposed to
capping, would be “cheaper” in the remaining remediation areas in Operable Unit (OU)
3. Why? Because the Government reviewed the LLC’s contract with the remediation
contractor and, by ipse dixit, concluded that the LI.C had negotiated a poor deal, and had
it not done so, dredging would be cheaper than capping. The Government ignored the
fact that the LLC had bid the project and no contractor has ever offered to dredge the
river for the dollar.amount the Government deemed appropriate for dredging. Instead,-
the Government invented dollar costs for dredging, proclaimed them to be lower than the
actual costs for capping, and then insisted that the LLC dredge rather than cap in OU3,

4954960
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EPA should have required a ROD amendment two years ago when it learned that it had
underestimated the remedy cost in the ROD by more than 62%, raising the expected total
cost for remediation from the Amended ROD’s $435 million to over $700 million.
Instead of a ROD amendment, the Government issued an “Explanation of Significant
Differences” (ESD) in 2010. This procedural maneuver allowed EPA to skip the
cost-efficiency and risk evaluvation analysis the Government is required to perform before
amending a ROD, and also to skip presenting that analysis to the National Remedy
Review Board, a body created by Superfund administrative reforms of more than a.
decade ago to prevent the very kind of abuse of authority that is occurring here.

Compounding the exercise of unbridled discretion, in 2012, EPA decided to “interpret”
PCB-impacted sediment depth and PCB concentrations used to define areas qualifying
for capping instead of dredging under the Amended ROD in a manner inconsistent with
the standards the Government and the pasties have been following heretofore. EPA is
now interpreting “deeply buried” to mean 6 feet instead of 18 inches, a quadrupling of the
depth; and “relatively clean” to mean 10 parts per million (ppm) instead of 50 ppm, a
quintupling of the standard. The Government is directing API to meet these
requirements, and is insisting API agree to these requirements in the proposed consent
decree.

NCR and API disagree with this new 6-foot /- 10-ppm rule, for several reasons, Contrary
to the Government’s statements, the Government’s new “rule” is not part of the remedy
for OU 2-5 that EPA selected in the 2007 ROD Amendment and reaffirmed in the 2010
ESD. For four years, the parties have used 18 inches and 10 ppm as the.depth and
concentration standards for dredging. The new “rule” is a significant departure from that
remedy, the parties’ established practices, and EPA’s past interpretation of the Amended
ROD. The new “rule” also lacks any scientific or engineering basis, as it serves none of
the remedial action objectives in the Amended ROD. - -

From an administrative compliance standpoint, the Government’s new “rule” would
cause a massive shift in the scope of the remedy by increasing the dredge volume by 33%
in the area from the De Pere Dam to the Highway 172 Bridge. The increased costs
associated with applying this new, contested standard to the remaining sections of the
river approximate $51 million — and this builds on top of the $270 million in costs added
by the 2010 ESD. If followed, the new “rule” would increase ROD costs by 72% and
transform the Amended ROD into a mass-removal dictate - the very thing the Amended
ROD rejects. '

Whether based on perférmance, scope,‘cost, or consistency with prior practice, these
changes require a ROD amendment. For the Government to make any demands without
a ROD amendment is a violation of EPA’s own guidelines.
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Summary of the Effect of the Government’s Approach in This Case

The Government’s litigation and rcgulatory.' tactics might merely be characterized as
“hardball.” Without the UAQ issued by the EPA in 2007, the Government is entitled to
engage in hardball tactics.

With the UAQ in place, hardball tactics are inconsistent with Constitutional principles of
fair play. The Government has been moving the ROD goal posts arbitrarily without a
basis in the ROD, course of dealing, or science, under the umbreila of a UAO. If API
does not meet these capricious, unreasonable and expensive demands, the Government
claims AP is not complying with the UAO. The Government then threatens draconian
~ financial penalties for noncompliance, and threatens to foreclose API from any ability to
seek reimbursement from the Superfund “after completion” of the required action. 42
U.S.C. § 9606(b)(2)(A).! '

This is an unfair system inconsistent with even the most rudimentary elements of due
process and it is not acceptable. The Government is not entitled to put a party into a due
process-defective vise of the Government’s making. API is being asked to comply with.a
UAO under pain of tens of thousands of dollars in daily penalties. Simultaneously, it is a
defendant in an enforcement action-in which API does not believe it has any liability, but’
even if it does, it has been unable to obtain a hearing on the merits of its divisibility
defense. Facially, Section 106 of CERCLA may be constitutional.- As applied here, it is
unconstltutmnal

- A Counter Proposal

API has an obligation to its 1849 employees, including its 885 employees in Wisconsin,
the communities where it does business, and its shareholders to operate its business,
including its handling of htlgatlon, in a sustainable manner. The status quo is not
sustainable. .

The Government wrote at pages 24-25 of a reply brief to the motion for
preliminary injunction; “EPA’s Modified Work Plan directed NCR and API to
start this year’s dredging work by April 4. Dkt. 125 at 22; Dkt. 125-15 at 3.
Unfortunately, NCR and API have still not starfed that work, While there may be
room for debate over whether the relatively brief period of delay that has elapsed
since that deadline precludes NCR and API from ultimately achieving
‘compliance’ with the UAQ, clearly the longer they delay commencement of full-
scale dredging the greater the risk that they have lost any right to petition for
Superfund reimbursement.”
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Thus, APT is of two minds on this matter to ensure fairness both to- EPA to test its

conduct in this matter under CERCLA’s requirements and to API to test APT’s claim of

nonliability or, if needed, APT’s defenses. In liu of the Government’s current demand,
API proposes that the parties enter into an agreement to suspend work while merits issues
are resolved on'an accelerated discovery schedule with a trial on the merits before year
end or as soon thereafter as the Court is first able to hear the case after diSCOVGly is
completed.

However, if the Government is interested in a reasonable compromise, API proposes that
a measured but significant amount of work as set forth on Attachment A be undertaken in
2012, on the condition that merits issues are promptly resolved again under a Court order
that provides for an accelerated discovery schedule with a trial on the merits before year
end or as soon thereafter as the Court is able to hear the case after discovery is completed.

If the Government’s allegations stand up as proven in a trial on the merits, there will be
no further questions about liability as to API, NCR, or any of the other defendants for
work consistent with CERCLA’s requirements. There will be no need for serial
preliminary injunction motions under ridiculously compressed timetables. The Court will
not have to hear due process challenges to the use of preliminary injunction procedures to
seek to force completion of remedial action before a hearing on the merits ever occurs.

If the Government’s allegations do not-stand up in a trial on the merits, the Government -

will avoid being directly responsible for a tragic miscarriage of justice that jeopardizes
the jobs of 885 Wisconsin residents who work for a company that was not even in
existence when the PCBs were released to the River and which the Court has already said
is not a successor under the Goyernment’s equitable theory of successor liability.

The alternative is, presumably, another motion for preliminary injunction. If one is filed,
the Court will be asked to judge “likelihood of success,” balancing of the harms, and

- public interest. APT’s liability position has not changed, The Cowrt will be asked to
confront the issue when it has already decided that there is no “likelihood” of success on
this issue.

OU2 and OU3’s remedial work is now completed; a change from a year ago. API has
spent more than $30 million since last year’s remediation season began. Additional OU4
work remains. API has continued to develop the facts on divisibility of harm. APIis
prepared to meet the Court’s questions from last summer’s opinion regarding divisibility
of harm. Additional expert analysis will show that the harm is divisible and that API ifit
is liable at all, has paid vastly more than its divisible share.

In this context, the only irreparable harm that would occur would be to API. It is the
victim of selective enforcement of the UAO since the Government has chosen not to
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pursue enforcement of the UAQ against any other UAO recipient other than NCR,
_despite its atguments to the court that other PRPs can and should be doing such work.
See Enforcement Docket No. 294 at p. 11 (“[The United States] know[s] of nothing that
would prevent Glatfelter from entering into contracts or arrangements to accelerate the
cleanup work under the UAOQ, either on its own or with others.”). In all of the years that
Appleton Papers Inc. v. George A. Whiting Paper Co., et al., No. 08-CV-16 (E.D. Wis.)

(filed January 2008) and the enforcement action have been pending, several dispositive

orders have been entered without discovery or a hearing. Because of the final judgment
‘rule and the Court’s decision to delay API's appeal believing that it could resolve the
entire Whiting action in a reasonable time period (which none of the Whiting defendants
want to happen), API has been unable to obtain review of these orders. In the meantime,
the Government is taking advantage of API’s procedural plight, and adding its own
resistance in this action to a resolution on the merits, making the Government’s
continuing use of the UAQO a naked denial of due process.

Instead of engaging in extensive and time-consuming litigation and appellate proceedings
which will further deplete APDs financial resources, our proposal is to jointly approach
the Court and request it to fast-track the litigation and to set a trial date before the end of
2012. With cooperahon we can commit to completing discovery in the next 150 days..
Under option 1 above, we should suspend dredging operations during the 2012
remediation season and seek a ruling on API'’s 11ab111ty before next season. If the Court
concludes that API is liable or that issues of fact require a trial on this issue, we will have
an Order in place to obtain a decision before next season on API's defenses, including its
- divisibility defense, which, when proven would lead to apportionment among the PRPs.
Under option 2 above, remedial action as described on Attachment A during the 2012
remediation season can be undertaken while, simultaneously and finally, the parties will
obtain the same relief from the Court,

"There is a third option to consider. API can take administrative steps within the LLC to
free the remediation contractor fo perform work in 2012 for any defendant in the
enforcement action, on exactly the same terms and at exactly the same rates set forth in
the LLC’s contracts. Doing so will allow the government to direct the same enforcement
tools advanced against NCR/API to other, named PRPs in order to fund the 2012 season.

If you think it would be fruitful to advance discussions, we would be pleased to have a
conference with Mediator/Magistrate Judge Goodstein, to discuss these proposals and are
prepared to rearrange schedules on our end to make that happen as soon as practlcable

We look forward to your ICSPOHSG and a productive discussion on ways to advance what
we hope are mutual interests in ensuring due process and obtaining certainty on all legal
and factual issues in a timely manner before API is further deprived of its property.
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Attachment A
The following work represents compliance with the Unilateral Administrative Order for
the Lower Fox River Superfund Site for the 2012 Construction season:
1. All-in cost of approximateiy $42M for all remedial work in 2012;.
2. Approximately 24,069 cy TSCA dredging in areas D23, D26A and D27A, with
on-site storage of sediment until in-state disposal is approved, such approval now
anticipated in July 2012;
3. The planning for and completion of remaining- in-fill sampling work in 2012, per
paragraph 1.d of the proposed consent decree; and '
4. Approximately 225,931 cy of production, final and residual dredging in the area
of OU4 between the De Pere dam and the Highway 172 bridge, generally moving
upstream to downstream and generally following the sequence of dredge areas
shown in the report “Phase 2B Work Plan for 2012 Remedial Action of Operable
Units 2-5" submitted by NCR Corporation on March 7, 2012, including such
dredging in the Phase I remediation area as may be indicated by testing.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA and
STATE OF WISCONSIN,

Plaintiffs,
V. : Case No. 10-C-910
NCR CORP.etal.,

Defendants.

ORDER DENYING MOTION FOR STAY PENDING APPEAL

This matter came before thei Court for a hearing on a motion for stay pending appeal. The
‘Court addressed the motion over the course of a telephone hearing held on May 3, 2012. For the
reasons set forth at that -time, the motion for a stay is denied with the following quaiiﬁcation:‘NCR.
is to continue to make arrangements to begin the dredging ordered by the Court, but need not begin
actual dredging until May 17, 2012.
SO ORDERED this __ 4th day of May, 2012.
| s/ William C. Griesbach

William C. Griesbach
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

GREEN BAY DIVISION
UNITED STATES OF AMERICA and
THE STATE OF WISCONSIN,
Plaintiffs, No. 10-CV-910-WCG
Y.
NCR CORPORATION, ef al.,
Defendants.

MEMORANDUM OF DEFENDANT APPLETON PAPERS INC.
IN OPPOSITION TO MOTIONS TO DISMISS CROSS CLAIMS

Defendant Appleton Papers Inc. (“API"™), by its undersigned counsel, respectfully
submits this Meniorandum in opposition to motions to di_smiss its cross claims filed by
P.H. Glatfelter Company and other Certain Defendants. Dkts. 411 & 418.

INTRODUCTION

API was named in a Unilateral Administrative Order (106 Order”) and incurred
over $165 million-in response costs complying with that Order before this Couré ruled on
April 10, 2012 that it is not liable under CERCLA. Dkt. 349 (“No Liability Decision™).
The issue presented by the motions to dismiss filed by P.H. Glatfelter and Certain
Defendants is what claim (or claims) API may properly plead to seck relief from parties
who are liable under CERCLA.

The issue before the Cowmt is one of first ﬁnpression. API is not aware of any
other case where a party was issued a 106 Order and sued by the Government, but those
claims were subsequently dismissed on the merits and the non-liable party sought relief

from parties liable under CERCLA for the response costs the non-liable party spent




before the claims were dismissed. This situation does not fall cleanly within existing
_precedent.
In United States v. Atlanfic Research Corp,, 551 U.S, 128 (2007), the United
States Supreme Court acknowledged that there is overlap between CERCLA §§ 107 and
113, but generally held that a partﬁz that has been sued by the Government has a claim in
contribution under § 113, while a pén'ty that has not been sued has a claim for cost
recovery under § 107. The Supreme Court did not consider the appropriate claim where,
like here, a party has been sued By the Government but the Court found that there was no
basis for that suit and the Government’s claims were dismissed. Consequen‘dy,.we are in
uncharted waters. Since oné cannot know with certainty how the United States Court of
Appeals for the Seventh Circuit (or the Supreme Court) would rule on this issue, the
proper course at this pleading stage is to allow API to pursue claims both under CERCLA
§ 107 and, in the alternative, under § 113.
API is mindful that this Court has previously dismissed § 107 claims asserted by
API in this action against Georgia-Pacific (“GP;’) and against the United States and the
State of Wiséon_sin (“Government™). API is respectful of the time the Court speﬁt in
making those rulings. However, Glatfelter and Certain Defendants héve now brought this
issue to the forefront again, when the case is in a different posture as a result of the No
Liability Decision. It is thus appropriate for the Court to consider the pending motions to
dismiss in light of the curtent circumstances, which are not definitively addressed by

existing precedent.

_ -
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STATEMENT OF FACTS

API incorporates by reference the detailed Statement of Facts set forth in its brief
in opposition to the moiipn to dismiss addressed in the July Decisiol_l. Dkt. 96 at 4-11.
The following facts are most germane to the pending motions:

In November 2007, the United Stat‘es issued a 106 Order to API and seven other
parties. Dkt. 1 at9 1. In Janvary 2008, API and NCR commenced a contribution action
(the Whiting action), aéseﬁing claims under both §§ 10'7 and 113, fo recover the sums that
they-were expending due to the 106 Order. Whiting, Dkt. 1. In October 2010, thé
Govefnment commenced this action in- which they have asserted claims under CERCLA
§8§ 106 and 107. Dkt. 1. Pui‘suant to a stipulation agreed to by all defendants except GP,
the Court entered an order deferring the deadline for filing of cross claims. Dkts. 70 &
72.

In its initial responsive pleading, API asserted counterclaims against the United
States and fhe State of Wisconsin, alleging that éach was liable to APl under CERCLA
§ 107(a), or, in the alternative, § 113, for response costs API had incurred. Dkt. 65 at 40-
52. API asserted similar alternative cross claims against GP. /d. at 53-58. In its

respénsive pleadings, NCR asserted § 107 claims against the United States and GP.

- Dkt 82.

GP moved to dismi_ss NCR and APP’s § 107(21) cross claims, Dkts. 83 & 84.
NCR and API filed separate briefs in opposition. NCR asserted that if the Count
ultimately determined that the liability was divisible (as NCR alleged), its remedy under
CERCLA would be cost recovery under § 107(a), and not contributiqn under § 113(f).

Dkt, 97 at 8-11 of 22. In its opposition brief, APT asserted the same argument (Dkt. 96 at




21-22), but also asserted that it would be entitled to sue under § 107(a) if the Cowt
ultimately ruled that APT was not liable under CERCILLA, as it had alleged:

APT has alleged in its crossclaim against GP (as well as in its answer and
affirmative defenses against the Government’s claims) that API has no liability
under CERCLA for PCB contamination in the LFR. For purposes of GP’s
motion to dismiss, the Court must accept these allegations as true. Versatile
Plastics, Inc., 247 F. Supp. 2d at 1103, If the Government is unable to prove at
trial that API is liable under CERCLA, API will not share common liability with
parties such as GP who are liable under CERCLA. Without common liability,
API cannot assert an action under § 113(f), Atlantic Research, 551 11.S, at 139
(“[A] PRP’s right to contribution under § 113(f)(1) is contingent upon an
inequitable distribution of common liability among liable parties.”) (emphasis
added). :

In such a scenario, this Court has ruled that a party in APT’s situation “must” be
allowed recovery under § 107(a): :

... [P]arties who do not have access to § 113(a) [sic] . . . because
they are completely innocent and do not share common liability
with any PRPs . . . must be allowed to recover under § 107(a) if
injustice is to be avoided.

Appleton Papers Inc., 572 F. Supp. 2d at 1043.

Dkt. 96 at 19 (footnote omitted).

In its decision rendered on July 5, 2011 (“July Decision™), the Court granted GP’s
motion to dismiss, ruling that “§ 107 does not provide recourse™ here because “§ 113 has
'already been employed by AP and NCR in their contribution action.” Dkt. 171 at 2-3.
The Court further stated: | |

AP goes so far as to stiggest that it is a “completely innocent” party that does not
share liability with ‘any other PRPs. (Dkt. # 96 at 2.) 1 have addressed and
rejected this argument at length elsewhere, concluding that a judgment of joint .
and several liability is not a precursor to a § 113 claim.

Id. at 3.

On May 12, 2011, API filed cross claims against all of the remaining defendants.
Dkt. 163. These ci‘oss claims are identical to the cross claims that API earlier asserted
| against GP (i.e., they assert claims under § 107(a) or, in the alternative, § 113(f)). Id. at

10-13. The parties stipulated that the responses to API’s cross-claims would not be due

ot
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until 30 days after the Court ruled on API’s pending motions relating to its liability under
CERCLA. Dkt. 166 & 296.
On April 10, 2012, this Court held that API was not liable under CERCLA. Dkt,
349. |
On May 8, 2012, Glatfelter and Certaiﬁ Defendants filed separate motions to
dismiss API’s cross-claims. Dkt. 411 & 417. |
ARGUMENT

L API’S CROSS CLAIMS UNDER SECTION 107 SHOULD NOT BE
DISMISSED.

A, The No Liability Decision May Have Undermined APP’s Ablllty To
Obtain CERCLA Relief Under § 113(t}

The Government wrongfully named API as a respondent in the 106 Order and
then later wrongfully sued API to enforce the 106 Order. API incurred more than $165
million to comply with that Order before it was found to have no CERCLA liability, API
now seeks to recover the response costs it incurred from parties who are liable under
CERCLA to the extent permitted by CERCLA. |

The issue before this Court is one of first impression. API is aware of no other
case where a party was named in a UAO and sued by the Government, was subsequently
found to have no liability, and sought to recover the cosis expended from liable parties.
Unfm‘tunatelf, the guidance from the Supreme Court doés not answer the precise
question. The interplay between §§ 107 'and 113 can be difficult to navigate, as other

comts have aptly recognized:




Despite this clarification [from Atlantic Research], navigating the interplay
between sec. 107(a) and 113(f) remains a deeply difficult task. See New York v.
Solvent Chem. Co., Inc., No. 83-CV-1401-JTC, 685 F.Supp.2d 357, 425, 2010
WL 376328, at *67 (W.D.N.Y. Jan. 26, 2010) (“[R]ecent rulings have done little
to provide the lower courts with useful guidance in determining which subsection
of CERCLA provides a cause of action for parties seeking reimbursement of
response costs in differing situations.”); see also id at 422, 2010 WL 376328 at
*64 (“Perhaps most perplexing is the interplay between the two cost recovery
provisions which this court must apply in resolving the difficult factual and legal
issues.”). The sometimes blurry relationship between sec. 107(a) cost recovery
claims and sec. 113(f) contribution claims is a there to which we will return
repeatedly in this opinion. :

Agere Systems, Inc. v. Advanced Envtl. Tech. Corp., 602 F.3d 204, 218 (3rd Cir. 2010),
cert. denied, 131 S. Ct. 646- (U.S. Nov. 29, 2010). Doing so here, where the facts are so
unique, adds an additional layer of coﬁlplexity.

In its July Decision, issued before the No Liability Decision, the Cowt appears to
have concluded that APi had no right of action under § 107‘ because it had ;‘all'eady s
employed” § 113 in the Whiling action. Dkt. 171 at 2. Similarly, in an earlier ruling in
Whiting, the Court reasoned:

Plaintiffs were subjecttoa § 10.6 administrative order. That order triggered their

right under § 113 to bring a contribution action and seek payment from other
PRPs for any costs they incurred that they allege were more than their fair share.

Dkt. 751 (Whitingy at 6. The Court further stated: “The _relevant ‘procedural
' circumstancés’ are whether the party’s incurred costs resulted from a government action
under § 106 or 107. If they did, the party nmwust use § 113.” Id. at 8. In another earlier
decision, the Court ruled that § 113 was the appropriate avenue for API to pursue:

Whatever payments [it] made in excess of [ifs] proportionate share. This would
include not only payments made pursuant to the consent decree filed in the civil
action instituted against [API and NCR] on August 21, 2001, but also any other
payments they made to discharge their common lability under §107(a) before or
after time. Thus, they have no need to resort to § 107(a). Whatever amounts
they are entitled to recover must be recovered under § 113(f).

Dkt. 227 (Whiting) at 14.




API respects the Court’s rulings and it will continue to pursue relief under its

§ 113(f) claim in Whiting if the Court decides that is the appropriate avenue. In view of
the No Liability Decision, however, the logic underlying the Court’s prior § 107 rulings
is now strained. In the July Decision, the Court held that API has “incurred costs [that]
resulted from a government action under §§ 106 or 107,” (Dkt. 171 at 2) because it
apparently concluded that issuance of a § 106 Order is a “civil action” under § 113@(1).
| However, the Court has now ruled that API was never liable under CERCLA. Therefore,
AP never shared common liability under CERCLA with other parties named in the 106 -

Order or in tlﬁs enfofcemént action and should never have been issued the 106 Order,

Common liability under CERCLA is a prerequisite to relief undér § 113(D.
Atlantic Research Corp., 551 U.S. at 139 (“[The] right to contribution under § 113(f)(1)
is contingent upon ... common liability among liable parties.”). Typically when a party
has been sued, it can pursue a contribution claim under § 113 even though its liability has
not been determined. This is analogous to the procedure in a ﬁlul_ti-defendant tort case.
The mere allegation of liability is sufficient to allow a cross claim for contributic—)n even
before liability has been ,determine'd. However, once a defendant has been determined to
have no liability, he/she then has a claim for indemnity against the co-defendant for any
costs paid to the injured plaintiff. Siiﬁilarly, in this case, once AP was determined to

have no liability, it should be able to pursue cost recovery under § 107.




B. APl Must Be Allowed To Sue Under § 107(a) If It Cannot Obtain
Relief Under § 113(f). '

If APT cannot obtain relief under § 113(f), then it must be able to sue under
§ 107(a)." This Court has so ruled, Appleton Papers Inc. v. George A. Whiting Paper
Co., 572 E. Supp. 2d 1034, 1043 (E.D. Wis. 2008) (“[P]arties who do not have access to
§ 113(a) [sic] ... because they are completely imnocent and do not share common
liabilfty with any PRPs . . . must be allowed to recover under § 107(a) if injustice is to be
avoided.”).

The Third Circuit likewise has held that parties who ineur response costs, but who
cannot sue llllldel‘ § 113(f), must be permitted to assert a claim under § 107(a). Agere
Systems, 602 F.3d 204. In Agere Systems, there were two coﬁsent decrees. The first
consent decree was signed by three parties (Cytec, Ford, SPS) and the second was signed
by the same three parties plus .TI.' The signatories to the first consent decree (Cytec,
Ford, SPS) later entered into a cost sharing agreement with TI and Agere. Id at 212.
Thé signatories to the second decree (Cytec, Ford, SPS and TI) élso entered into a
separate cost sharing agreement with Agere; Id at212-13.

All five of these parties (Cytec, Ford, SPS, TT and Aéére) then sued numerous
othér pafties. Id at 213-14. Agel;e and TI sued under § 107(a) for the costs they incurred
under the cost-sharing agreements, while the consent decree signatories (including TI on
the second decree), sued under § 113(f). The question presented was whether TI (for the
first decree, which it did not sign) and Agere (for both decrees) could sue under § 107(a)

where they were signatories to a private cost sharing agreement with respect to the first

! Certain Defendants suggest that API’s proper claim is one in subrogation. Dkt. 412 at 9.
Accordingly, it may also be appropriate for API to assert an equitable subrogation claim in Whiting.

-8-
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decree in the case of TI, and both decrees in the caée of Agere. Id at 224, The Third
Circuit held that they could.

The court of appeals first rejéctéd the argument that permitting the § 107(a) claim
was contrary to the holding in Atlanfic Research, stating:

[Wihile the Court [in Atlantic Research] indicated that parties seeking
reimbursement for settlement payments do not have a § 107(a) claim, a basic
premise of that holding was that those parties do have a § 113(f) contribution
claim for their settlement amounts. We do not believe the Cowrt intended its
Jholding to reach a circumstance like this, where Agere and TI do not have
§ 113(f) contribution claims for the settlement sums because those parties were

never themselves sued for those amounts by the EPA or by other PRPs.

1d. at 225.
The court further held that allowing a § 107(a) claim where § 113(f) was
unavailable is consistent with CERCLA’s goal of encouraging cleanups:

If we were to hold that Agere and TI cannot pursue § 107(a) claims for their
settlement payments, they would be completely barred from recovering those
payments under CERCLA. To accepi that oufcome, one must imagine that
Congress intended to penalize cooperative cleanup efforts by excluding from
CERCLA’s broad recovery provisions all PRPs who, like Agere and TI, agree fo
come forward and assist in a cleanup even though they have not been subjected
to a cost recovery suit. Such an intent is extremely unlikely, since the goal of
CERCLA is “to encourage private parties to assume the financial responsibility
of cleanup by allowing them to seek recovery from others.” Key Tronic Corp. v.
United States, 511 U.S. 809, 819 n.13 (1994).. ..

... To encourage participation in environmental cleanup, the statute should be
read in a way that assures PRPs like Agere and TT that they can later bring a
§ 107(a) cost recovery claim for the amounts they pay to help with the cleanup,
even if those costs are related to a settlement obligation.

Id. at 225-26.

Agere Systems is instructive for two reasons. First, it affirms thé prineiple this
Court enunciated in its 2008 aecision (Dkt. 227) that a party who has incurred response
costs, but cannot sue under § 113(f), must be permitted to sue under § 107(a). Other
courts also have recognized this principle. See Solutia, Inc. v. McWane, Inc., 726 F.

Supp. 2d 1316, 1341 (N.D. Ala. 2010) (“[Closts may be recovered under § 107(a)

9.




notwithstanding that they may have been ‘compelled’ under an administrative order or
settlement with the government where that order or settlement does not give rise to
contribution rights under § 113(H(3)(B)”), aff’'d, 672 F.3d 1230 (1 1™ Cir. 2012);
Morrison Enterprises, LLC v. Dravo Corp., No. 08-CV-3142, 2009 WL 4330224
(. Neb. Nov. 24, 2009) (“[A] PRP can brihg a claim under § 107(a) if it is foreclosed
from bringing a claim under § 113(f).”), ¢ff'd, 638 F.3d 594 (8lh Cir, 2011), cert. denied,
132 S. Ct. 244 (U.S. Oct. 3, 2011); W.R. Grace & Co. — Conn. v. Zotos Int’l, Inc., 559
F.3d 85, 92-93 (2™ Cir. 2009); Ford Motor Co. v. Mich. Consol. Gas Co., No. 08-CV-
13503, 2009 WL 3190418, *6-9 (E.D. Mich. Sept. 29, 2009).

Second, Agere Systems holds that a party that directly incurs response costs
pursuant to private contractual obligations can still sue other PRPs under § 107(a). Agere
Systems squarely rejects the argument advanced by Certain Defendants — for which they
cite no authority — that API cannot recover response costs that fall within the scope of its
cost sharing agreement with NCR. Dkt. 412 at 6 (“API has no incremental CERCLA
paiyments fo recover bécause it paid only what its indemnity obligation required it fo
pay.”) The court in Agere Systemns allowed Agere (with respect to both consent decrees)
and T (with respect to the first consent decree) “to recoup [under § 107(a}] costs that
each paid pursuant to private settlement agreements.” 602 F.3d at 225. The court of
appeals reasoned that allowing such a recovery is consistent with CERCLA’s goals

because it “assures PRPs like Agere and TI that they can later bring a § 107(a) cost

* In Solutia, Inc. and Morrison Enterprises, LLC, the cowrts ultimately concluded that the

claimants had a remedy under § 113(f) because they had been parties to CERCLA enforcement actions in
which their liability was unquestioned. In W.R. Grace & Co. and Ford Motor Co., the parties asserting
CERCLA § 107(a) claims had incurred costs in response to state administrative cleanup orders, but the
courts found that the orders did not give rise to contribution claims under § 113(f). In both cases, the courts
held that the response costs were recoverable under § 107(a).

-10-
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recovery claim for the amounts they pay to help with the cleanup, even if those costs are
related to a settlement obligation.” 602 F.3d at 226.

Accordingly, because API may no longer be able to obtain relief under ifs
§ 113(f) claim in Whiting even if the Court’s decision of December 16, 2009 is reversed
on appeal, API should be permitted to pursue the § 107(a) cross claims asserted in this
action. API is not seeking a double-recovery. It simply wants. legal recourse under
§ 107(a) in the event of a future decision holding that the No Liability Decision left API
without a remedy under § 113(f).

1L CERTAIN DEFENDANTS’ OTHER GROUNDS FOR SEEKING
DISMISSAL SHOULD BE REJECTED., '

Certain Defendants’ other grounds for seeking dismissal of API's § 107(a) cIaimé
warrant only brief comment,

The assertion that “contractual indemnitors like AP lack standing to recover their
payments under sections 107 or 113(f) of CERCLA”V (Dkt. 412 at 8) is wi;fhout merit.
'A_PI is seeking to recover costs that it directly incwired to satisfy obligations arising under
a 106 Order in which it had been erroneously named as a respondent. Agere Sysfems
| demonstrates that a party has standing to sue under § 107(a) for costs it paid under a
contractu_al cost sharing arrangement where such amounts directly funded a cleanup:

Agere and TI put their money in the pot right along with the money from the
signers of the consent decrees. The costs they paid for were incurred at the same
time as the costs incurred by the signers of the consent decrees and for the same
work. Those costs were incurred in the ordinary sense that a bill one obligates
oneself to pay comes due as a job gets done.

602 F.3d at 225. API did precisely the same thing.

-11-




The decisions cited by Certain Defendants are distinguishable. In both cases,
insurers were suing under CERCLA to recover amounts they paid to their insureds to
reimburse response costs previously incurred. Unlike APIL, the insurers had not been
issued a 106 Order. Further, unlike APT and the parties in Agere Systems, the insurers
themselves had not incurred any response costs. Cal. Dep’t of Toxic Substances Control
v. City of Chico, 297 F. Supp. 2d 1227, 1232 (E.D. Cal. 2004) (“Century has not incurred
any response costs; rather, it has indemnified Noret for Noret’s response costs. Ifs
involvement with the Central Plume Site is exclusively in its capacity as Noret’s
insurer.”); Chubb Custom Ins. Co. v. Space Sys./Loral, Inc., 788 F, Supp. 2d 1017, 1020
(N.D. Cal. 201 1) (“In July 2008, after the remediation was completed, Taube-Koret made
a claim [against its insurer, Chubb] for the reimbursement of all of its response costs.”).

For stmilar reasons, there is no merit to the contention that API, as NCR’s
indemnitor, stands in NCR’s shoes and since the Court has ruled that NCR canmnot
recover under § 107(a) or § 113(f), neither can API. Dkt. 412 at 9. With respeét to
response costs API incurred to satisfy the 106 Order pribr to the No Liability Decision,
API is not standing in NCR’s shoes. Because it paid those costs directly, it has standing
to sue under § 107(a) on its own behalf, as Agere Systems holds.

Finally, there is no merit to the contention that “API has failed to allege that it
made any payments for which it was not reimbursed by its own indemnitors and
insurers.” Dkt. 412 at 6. If, as Certain Defendants appear to contend, a party seeking
recovery under CERCLA must expressly allege in its pleading that its costs exceed its
insurance and other recoveries, then the Court should summarily dismiss Certain

Defendants’ pending CERCLA counterclaims in Whiting because none of their pleadings

-12-
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confain the allegations that Certain Defendants now claim are essential to survive a
motion to dismiss. Of course, there is no such pleading requirement. Certain Defendants
tacitly base théil"argument 011- the application of Friediand v. TIC-The Indus. Co., 566.
F.3d 1203 (10th Cir. 2009), cert. denied, 130 S. Ct. 1080 (U.S. Jan, 11, 2010). The
application of Friedland, if any, to API’s § 107(a) claim is an issue to be decided before a
final judgment is entered — not at the pleadings stage. |

HI. APPS CROSS CLAIMS SHOULD NOT BE DISMISSED ON THE BASIS
OF THE “PRIOR PENDING ACTION” DOCTRINE,

Glatfelter’s contention that API’s cross claims should be dismissed because
identical claims are pending in Whiting should be rejected. Dkt. 418 at 4-5. The “prior
pending action” doctrine comes into play only when identical claims are pending in
another action and will be decided there. Seé 5C Wright & Miller, Federal Practice &
Procedure § 1360 at 89 (Brd_ed. 2004) (*[S]ome federal courts also have allowed motions
to dismiss because of the pendency of a prior action, provided that an idenfrity of issues
exists and the controlling issues in the dismissed action will be determined in the other
fawsuit.”) (footnotes omitted).

Here, API has asserted § 107(a) cross-claims against the moving Defendants.
which are viable in light of the No Liability Decision. There are no § 107 Clﬁiﬂ"lS pending
in the Whiting action. The § 107 claims tha.t were asse;rted in Whiting weré dismissed
long before the No ALiability Decision. Accordingly, the controlling issue with respect to
APYs § 107 claims was not decided and will not be decided in Whifing. Under these

circumstances, the “prior pending action” doctrine has no application. -

]
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CONCLUSION
For the foregoing reasons, Defendant Appleton Papers Inc. respectfully requests
that the Court deny the motions to dismiss its cross claims filed by P.H. Glatfelter
Company and other Certain Defendants.
Dated this 1*' day of June, 2012,
Respectfully submitted,

APPLETON PAPERS INC.,

By:___ /s/ Ronald R. Ragaiz
" One of Its Attorneys
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